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Feature the Catalina moc 


Packaged in the ‘Gift Be 


Silex is the gift that makes friends. The 
tasting coffee it brews brings pleasure 
enjoyment always. It is the ideal gift for C 
mas — for any “gift day”. 


To help you capitalize on this gift marke 
are now packaging the new silvery 
chrome and ivory trimmed Catalina 
Silex Glass Coffee Maker in a gleaming 
foil gift box. A box that attracts attentio 
makes sales. 





By actively promoting the sale of this 
model you can profit from Santa's bou 
ness. 

















The Catalina Model is equipped with An 
Thermostatic Control — which provide: 
two heats, but any heat. Each Catalina 
sold to your users increases your load an average of 97 KWH. 


CLASS COFFEE MAKER 


Other electric models from $4.95. Kitchen models from $2.95. 2 to 12 cup sizes. Upper 
handle on all models. Pyrex brand glass used exclusively. 


THE SILEX COMPANY Dept. 127 HARTFORD, CONNECTI 
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No. 324-B Barber Surner 


BARBER Conversion BURNERS 
Actually FIT Any Shape Furnace or Boiler 


@ A wide range in burner sizes, with easy and correct adjustment to 
individual combustion chambers, makes certain the proper sized 
Barber Unit for any furnace or boiler, round or oblong. This adapta- 
bility in size, plus the matchless combustion principle of the famous 
Barber Jets, delivers conversion burner efficiency in a class by itself. 
Show your customers the economical way to automatic gas heat—with 
a genuine Barber Burner! 


— 


@ Barber Burners, with a. di- 
rect, perfectly controlled flame 
of 1900° temperature on at- 
mospheric pressure, thoroughly 
“scrub” the walls of the fire 
box. Listed in A. G. A. Directory 
of Approved Appliances. Write 
for catalog and_ price list on 
Conversion Burners, Appliance 


Burners and Regulators. 


Installed in Square Type 
Installed in Round Boiler Boiler 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


© BARBER&2cBURNERS~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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to care for important records? 


Some ledger papers are like Suzy Droop! They try hard 
and they don’t ask much pay — but they’re no bargain! 

Forms and records on inadequate paper take a heavy 
toll in errors, delays and general dissatisfaction. They can 
hamper the efficiency of an entire record keeping system. 

WAVERLY LEDGER is made by Weston, the ledger 
paper specialists, for all important and much-used records, 
forms and loose leaf sheets. 85% rag content makes it 
stand up under constant handling and a perfectly finished 
surface keeps entries crisp, clean and easy to read. Insist 
on WAVERLY LEDGER when you place your next form 


order. 


WESTON’S PAPERS 
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it ps of the saddest yarns to reach our ears 
in these troubled times concerns an am- 
bitious sales representative for an American 
electrical appliance concern. When the British- 
American reciprocal trade agreement was 
signed about a year ago, this bright young man 
noted with interest the numerous articles of 
electrical merchandising placed on the free 
list; and the thought struck him that here was 
an opportunity to pick up a little new export 
business in the United Kingdom. After check- 
“ing with the Bureau of Foreign and Domes- 
tic Commerce in Washington, he persuaded 
his employer to stake him to-a trip to England 
to look over the market first-hand. 


HE was agreeably impressed with the pos- 
sibilities, but what struck him most of 
all was the chance to sell improved lighting 
display equipment. This occurred to him as 
he compared the relatively dimly lighted main 
thoroughfares of London and Birmingham 
with a mind’s eye recollection of New York 
city’s great white way, or, for that matter, 
any typical American main street after dark. 
The new technique in fluorescent lighting, 
Neon tubes, and so forth, he mused, was just 
the thing for England’s populous industrial 
centers, so often plagued with fog. 


MARTIN G, GLAESER 


Wanted: A new conception of the TVA yard- 
stick, or its abandonment entirely. 


(SEE Pace 733) 
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the Editors 


To his credit, he made a number of prom- 
ising contacts and couldn’t get back to the 
United States quick enough to work out plans, 
literature, estimates, and so forth, designed to 
awaken the mercantile trade of Britain to the 
advantages of more spectacular lighting dis- 
plays. 


Upon his return to America last spring, 
he worked feverishly getting up charts, 
pamphlets, models, and what not, to follow up 
his preliminary interviews. Unfortunately, 
there was some delay in getting this together 
in complete form. Then came the critical 
months of last summer and more delay in 
actual shipment. You have probably guessed 
the end already. Yes, the material was final- 
ly received by the British consignees the very 
hie the general blackout order went into ef- 

ect, 


¥ 


HE leading article in this issue is written 

by a newcomer to the ForTNIGHTLY, IRWIN 
E. JAckson, Jr., who until a short while ago 
was associated with the engineering staff of 
the Pennsylvania Public Utility Commission. 
While thus employed he became so interested 
in the administration of Pennsylvania's new 
(1937) streamlined regulatory statute, and in 
the temporary rate section in particular, that, 
although an engineer by profession, he ac- 
quired a knowledge of the controlling legal 
precedents that would do credit to a member 
of the bar. Mr. Jackson attended Penn 
State and the University of Pennsylvania (M. 
A., ’36). He was formerly engineering mathe- 
matician for the Philadelphia department of 
city transit. 


TuIs article on temporary rate making is 
timely for more than one reason. Tem- 
porary rate technique in its modern form is 
still quite young, as Mr. Jackson points out. 
But now that it is here, apparently to stay, 
it may come in for a type of usage which the 
drafters of the Pennsylvania statute did not 
have very much in mind when the law was 
passed in 1937. If the international situation 
results in steadily rising labor and material 
costs, utilities may find in the elastic pro- 
cedure of the temporary rate laws a veritable 
life-saver and an escape from the embarrassing 
hardships which beset many utilities which 
were caught with rigid rate structures during 
the skyrocketing price era of the last World 
War. Only a few weeks ago, Charles W. 
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Ix Grectsdonbdlé GILMORE WIRE ROPE HELPS KEEP 
YOUR SHOVELS ON THE JOB - WORKING ECONOMICALLY 





J&L Gilmore Wire Rope assures economical and efficient digging and loading 
operations — because it has the strength, flexibility and abrasion-resistance 


to stand up under long, continuous service. 


Made of J & L Controlled Quality Steel on the world’s newest wire rope making 
machines — which work to a tolerance of 1/1000 of an inch — Precisionbilt 
wire rope has toughness and uniformity which account for its long life and 


wear-resisting qualities. 
Every strand is perfectly lubricated by a new scientific process. 


When you are making wire rope replacements on your shovels, buckets and 


drags, or when you order new equipment, specify J & L Precisionbilt. Write 


today for our wire rope catalog. 


JONES & LAUGHLIN STEEL CORPORATION 


AMERICAN IRON AND STEEL WORKS 


GILMORE WIRE ROPE DIVISION 
PITTSBURGH, PENNSYLVANIA 


J& L— PARTNER IN PROGRESS TO AMERICAN INDUSTRY 
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8 PAGES WITH THE EDITORS (Continued) 


Kellogg, president of the Edison Electric In- 
stitute, called attention to the need for some 
form of elastic rate fixing under such ¢itetm- 
stances (see page 764). 


¥ 


Sion chance that a utility rate adjustment 
created with one purpose in view might 
result in a contrary effect under changing cir- 
cumstances, recalls a classic anecdote of the 
fierce railroad battles between the late Jay 
Gould and Commodore Vanderbilt during the 
eighties. Gould’s Erie railroad at that time 
was making a bid to get the livestock traffic 
from Chicago to New York away from Van- 
derbilt’s New York Central. In the ensuing 
rate war the price for hauling a carload of 
cattle dropped from $125 to $100, $75, $50, and 
$25. Thereupon the Commodore, angrily de- 
claring that he would break Gould, cut the 
New York Central rate to $1 a car. 


APPARENTLY this drastic step put an end to 
the Erie challenge. For weeks not a “moo” 
was heard on the Erie line, while the New 
York Central tracks clattered incessantly 
with carloads of stock headed for the eastern 
market. Thé Commodore was just celebrating 
his victory when somebody whispered the bad 
news in his ear. Gould had bought up all the 
livestock on the market west of Buffalo and 
was cleaning up a fortune through Vander- 
bilt’s kindness i in hauling his steers to market 
at the sacrificial rate of Sta Car. 


OF course, all that happened in the lusty 
railroad era before the days of effective 
regulation. And there is no danger of any 
modern regulatory device, whether the tem- 
porary rate section or any other effective com- 
mission regulation, being used (or abused) in 
such a way as to result in unwarranted profit. 
Utility men today well understand that they 
will get no relief by way of rate adjustments, 
unless they are absolutely necessary for the 
continuation of public service. Even then it 
will be a difficult task to convince a good 
many commissions. 


Apropos of railroad operations, the article by 
LESTER VELIE in this issue (page 740) is 
an analysis of the financial difficulties which 
present-day railroad operations are experienc- 
ing. Born in Kiev, Russia, Mr. VELIE came to 
America at an early age and graduated from 
the University of Wisconsin (B. A., ’29). He 
continued his studies at New York University 
School of Commerce and entered the field of 
financial journalism. He has been associated 
with a number of New York daily newspapers 
and has contributed numerous articles to busi- 
ness magazines. He is at present financial 
editor of the New York Journal of Commerce. 


* 


ge in this issue (page 733) is another arti- 
cle on TVA operations by Dr. Martin 
G. GLAEsER, professor of economics at the 
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© Fabian Studios 
LESTER VELIE 


Has transport competition established an eco- 
nomic blockade of the railroads? 


(SEE Pace 740) 


University of Wisconsin, and until recently 
the chief power planning engineer of TVA. 
One of Dr. GLAESER’s former students, Julius 
Krug, is now functioning at the former TVA 
post of his teacher. Dr. GLAESER received his 
Ph. D. from Harvard University and from 
1909 to 1918 served on the staff of the Wis- 
consin Public Service Commission. 


In the next issue of the FortTNIGHTLY we 
have scheduled a discussion of the grow- 
ing autocracy of Federal agencies by Herbert 
Corey, well- known Washington journalist and 
magazine writer; a consideration of the ques- 
tion whether the war will handicap the elec- 
tric utilities, by Owen Ely, financial editor of 
the FORTNIGHTLY ; and an appraisal of monop- 
oly pricing in the shaping of utility rate sched- 
ules, by C. Emery Troxel of the faculty of 
Wayne University, Detroit, Mich. 


¥ 


MONG the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE Massachusetts Department of Pu blic 
Utilities, in disapproving a gas company’s rate 
schedule, thoroughly investigated the existing 
rates and considered many matters which tend 
to affect the rate base. (See page 260.) 


THE next number of this magazine will be 
out on December 21st. 


Nae OchliErua- 
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THE NEW REMINGTON NOISELESS 
WRITING PERFECTION WITH SILENCE 


In beauty of printwork, faultless manifolding 
and clean-cut stencils, the new Remington 
Noiseless surpasses all other typewriters. This 
is the machine that does everything required 
of a typewriter not only better but quietly. THE NEW REMINGTON 17 
Here is the one typewriter that gives writing 


perfection with silence—one reason why the THE ONE TYPEWRITER, COMPLETELY NEW 


typists of America are swinging to Remington. ¢ = me 
The amazing Model 17 revolutionizes all 


previous conceptions of typewriter value. 
Completely new, it embodies a host of ex- 
clusive advantages for the operator ... 
and for the man who pays the bills. It is 
the new and acknowledged leader among 
typewriters of this classification and an- 
The Interchangeable Carriage is an exclusive other anagipes why again this year more Rem- 
feature of the ‘17” for all wide form work ingtons will be sold than any other type- 
“p 3h eee. writer. Certainly, a trial without obligation. 


CALL ANY REMINGTON RAND OFFICE TODAY 


Remington Rand Inc. 


BUFFALO e NEW YORK 
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Lowest Cost? ... NO! 
Highest Quality? 
emphatically YES! 


ie 


VULCAN VALVE HEAD, LG-1 


The Vulcan Automatic Valve Operat- TT 

ing Head is an advanced development 

for the high and ever increasing higher 

pressure and temperature conditions 
encountered in modern steam plants. 

Simplicity is the keynote in design and $s °o © T B L Oo wW E a $ 
construction. A piston valve steam 
actuated thru a pilot valve provides 


positive operation—makes Vulcan : + ° ° ‘ 
laematic Sends the Genmeest step —are built with but one object—to provide industry 


ahead in Soot Blower Design in the R : ¥ ‘ a Seen 
past 15 years. with the highest quality equipment of this type it is 


possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
&, gp en successfully solved thousands of such problems. 
N . Vulcan installations are soundly designed, individually 
designed to do. their work efficiently and economically — 


to cut fuel costs and provide real savings 


VULCAN VALVE ASSEMBLY in steam production. 








Vulcan Valves of completely corrosion 
resistant materials and stainless steels 


are designed for immediate accessi- 
bility; they are so successfully de From the desks of design and layout 


signed that of thousands in use no engineers to drafting room to factory 
valve of this type has ever failed in craftsmen and to field service, Vulcan 
eervice. Vulcan construction permits personnel takes pride in providing a per- 
tdaptation to every increase in pres- sonalized installation, built to exacting 


ture for modern boilers—no valv 
to break—no ame aoc pone standards for long service and economical 
steam pressure—no regrinding of operation—backed by a record of lowest 
valves is ever required—valve packing maintenance. Ask the Vulcan Engineer 
vr = Parse a a representative why Vulcan must build 
oneer Under 
Arm Supports which aes eliminated este ane i 
warpage of elements. ; VULCAN VALVE DETAIL 





Vulcan Soot Blower Corporation * Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MoNnTAIGNE 








“Compliments are less common than complaints against 
business organizations.” 


¥ 


“Experience has taught us the importance of advance 
planning as a means of economic preparedness.” 


¥ 


“Extortionate servicing charges have unquestionably 
been a drain on the electric power industry of the 
country.” 


¥ 


“T have no sympathy with those who believe no further 
improvement in railroad service can be found—that it has 
reached its peak... .” 


¥ 


“In the first six months of 1939 forty or more manu- 
facturers of competitive power equipment used 600 pages 
of advertising in 60 papers.” 


¥ 


“The motives and patriotism of our [government] offi- 
cials and of the leading business men of the nation have 
never been questioned by me.” 


¥ 


“To a certain extent, it may be said that the general 
business boom of that period [1925-1929] was purchased 
at the expense of our resource industries.” 


¥ 


“While we cannot blot out our present transportation 
facilities and immediately substitute in their place a per- 
fect system, we can, and must, in our own self-interest, 
institute a national transportation policy designed to see 
that each type of carrier is used for the purpose for which 
it is best suited.” 


" 


“The inability of the utilities to raise money by the 
sale of utility equities has not been due to the deteriora- 
tion of the equity ratios in utility financial set-ups. It 
rather has been due to the fear caused by government 
attacks and subsidized competition, enhanced, no doubt, 
by the general low estate of the stock market, due to the 
industrial stagnation of the depression.” 


12 
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Burroughs 
PUBLIC UTILITY BILLING MACHINE 





| Burroughs Billing Machine 
writes bill and office record, fur- 
nishes a journal, and automati- 
cally accumulates totals of 
revenue classifications, rate 
blocks, etc. 


Automatically warns operator if 
a mistake is made in computing 
consumption in the meter book 
or in entering reading and con- 
sumption figures on the key- 
board. This eliminates the need 
for checking consumption 
figures before writing bills. 


3 


The Short-Cut Keyboard en- 
ables operator to enter two sets 
of figures (such as gross and net 
amount) on the keyboard, and 
depress operating bar—all at the 
same time. 


Figures are automatically re- 
peated by the machine on both 
stubs and ledger. 


Bills completed are automati- 
cally ejected and stacked in 
correct billing order. 











* 
. 


Whatever plan is used—Bill and Ledger, Stub, 
or Register Sheet—this new Burroughs will do 
the job with greater speed, simplicity and ease 
of operation. And bills and records will be 
neater, more accurate, more complete. 

Many municipal utilities also use this machine 
to write delinquent bills or to create a collec- 
tion stub at the time of billing, thus speeding 
up collections and reducing the number of 
delinquent accounts. 


Investigate. Ask your local Burroughs office to 
demonstrate the many automatic features that 
make this new Burroughs outstanding for 
municipal utility billing. Or mail the coupon 
for complete information. 


MAIL THIS COUPON TODAY! 


Burroughs Adding Machine Company 

6242 Second Boulevard, Detroit, Michigan 

I would like complete information about the new Burroughs 
Public Utility Billing Machine. 


Name 
Address —__ 
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“If we want economy in all of the branches of the goy- 
ernment, we would do well to take a lesson from the Rural 
Electrification Administration.” 


¥ 


“There could not be any sound peace or war recovery 
without the utilities—one of the most important cogs in 
the business machinery—sharing in it.” 


¥ 


“No one should deny the right of employees to strike, 
This does not mean, however, that there can be any ex- 
tended discontinuance of essential service by the public 
utility. Such a result would be disastrous.” 


¥ 


“Tf we owe to the wisdom and restraint of the fathers 
a system of government which has thus far stood the 
test, we all recognize that it is only by wisdom and 
restraint in our own day that we can make that system 
last.” 


¥ 


“There are those who will say ‘if you fight you will 
be crucified,’ but that is what people said to Wendell 
L. Willkie. .. . What is needed is a spread of the Willkie 
spirit to the rank and file of investment bankers.” 


¥ 


“To be entirely sure of keeping out of trouble with 
Federal authorities, it is not enough for business men to 
familiarize themselves with Federal regulatory statutes as 
passed by Congress. They must ascertain what the law 
is this month, and today.” 


¥ 


“Transportation to a nation may be fairly compared 
to the circulation of the blood as applied to a human 
being. It is necessary for national equilibrium and na- 
tional well-being. It is important in peace time. It is 
absolutely necessary in war-time emergencies.” 


¥ 


“Though unbelievable progress in communications has 
been achieved, and changes have been made both remark- 
able and catastrophic in their influence, yet wire continues 
to carry the dominant load of world and, more partic- 
ularly, of military communications.” 


> 


“Thanks to an enlightened administration, a coopera- 
tive press, and a broadcasting industry ready to shoulder 
its public service responsibilities, the American people are 
getting their news on the biggest story of the generation 
[war] in as direct, uncensored, and accurate form as is 
humanly possible.” 
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MO DERN Roiler, Fuel hurning 
and Related EGuizment 


For unit capacities from 1000 
to 1,000,000 Ib of steam per hr 


C-E TYPES 
BENT TUBE—multi-drum, four-drum, three-drum, two-drum 
STRAIGHT TUBE—sectional header, box header (cross drum and 
long drum) 
BO | LE RS FIRE TUBE—hrt, vertical, internally fired, locomotive type 
MARINE-—sectional header, bent tube . 
WASTE HEAT—straight tube, bent tube, fire tube” 
(C-E Boilers include all types known by the tradg’nomes Heine, Walsh- 
Weidner, Casey-Hedges, Ladd and Nuway) 














C-E TYPES 
various designs suitable for any superheat requirements and applicable 
to any type or size of water tube boiler; also a girth type for hrt boilers. 
Known by the trade name Elesco. 





C-E TYPES 
UNDERFEED—multiple retort, single retort (five designs) 
CHAIN GRATE—(three designs) 
TRAVELING GRATE—(two designs) 
(C-E Stokers include all types known by the trade names Coxe, Green, 
Type E, Type K, and Skelly) 





C-E& TYPES 
both direct fired and storage systems and a variety of designs of mills, 
burners, feeders and related equipment, including those known by the 
trade names Raymond and Lopulco. 





C-E TYPES 
both dry bottom and slagging pulverized fuel furnaces as well as 
extended surface and plain water-cooled wall constructions. 





C-E TYPES 
regenerative, plate and tubular air heaters ; continuous loop and flanged 
joint types of fin tube economizers. Latter known by the trade. name 
Elesco. 





C-E TYPES 


suitable combinations of boiler, fuel burning and related equipment 
C0 M PLETE lJ N ITS for any fuel and for capacities from 1000 to over 1,000,000 Ib. of 
steam per hr. Also complete units of standard design known by the 


trade names C-E Steam Generator, Type VU, and Combustion Steam 
Generator. 


Combustion Engineering Company, Inc., 200 Madison Ave., New York » Canada: Combustion Engineering Corp Ltd., Montreal 


COMBUSTION ENGINEERING 
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MAGIC’ MARG/IV ONLY ROYAL HAS IT! 


OPERATORS AGREE “It’s wonderful. 
MAGIC Margin makes the setting of 
,Margins a simple, automatic operation 
. .. It saves time—helps us turn out 
neater, more accurate typing faster.” 


“And that isn’t all,” these girls will 
add. “We like the New Easy-Writing 
Royal because it is modern through- 
out. Every feature, every control, is 
expertly designed to give the best re- 
sults with the least effort. There is no 
reaching or stretching—no straining of 
eyes, fingers, arms or nerves.” 


Give the New Royal THE DESK 
TEST ... Compare the Work! 
*Trade-mark, Reg. U. 8. Pat. Of. 














Company, Inc. 
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HOOSIER ENGINEERING COMPANY | 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE | 
Canadian Hoosier nears Company, Ltd. 


ERECTORS OF TRANSMISSION LINES. 
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USE RelE cenrrauzen SERV 


Use R.& I.E. centralized Service for th 
whole job -— complete substation desig 


and equipment. There is a big advantag 

@ What do you buy in 
large quantities? Meters, cable, in putting the entire problem under oné 
pipe, linesmen’s tools, all down 
the line in operating equipment | responsibility. 
quality is the keynote that spells 
durability and performance. But 
“equal quality” is sometimes hard 
to determine. 


Let E. T. L. help you solve this 
difficulty. Give us your specifica- | every outdoor and indoor switching prob 
tions and we’ll develop the neces- 
sary test procedure to check | lem. Here are complete design and mam 
products offered to you against 
these standards. Then when you | facturing facilities under one roof. 
buy, you “know by test.” 


In R. & I. E., the Public Utilities have 


found engineering ability to cope with 


From the layout to the lines, R. & 1. £ 


offers the benefit of twenty-five years ex 
perience. 


° ° , L 
Electrical Testing Defoe crite Co 


Wel ekol ach aol al=t- ai GREENSBURG, PA. 
EastEnd Ave. and79th St, New York,NY / Sales offices in principal cities 


Over 40 years in the Know by Test business 
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“CLEVELANDS” 
Dig 
Anywhere—Anytime 


Most “machine-ditch” at least cost. That’s what you get with Clevelands. 


This has been proven time and time again on thousands of miles of trench 
in all types of soil and under many various topographical conditions. 
Whether the job’s a long main line in the open country or short distribu- 
tion lines in the confined areas of the cities and suburbs, you'll find as 
others have, that “Clevelands” dependability, mobility and all ’round 
utility assure maximum footage and show definite worthwhile savings in 
time and expense. “Clevelands” deliver this “bonus performance” because 
they are quality built from digging wheel to radiator cap. Nowhere is 
quality sacrificed to cost. 


Compact, fast, flexible and mobile they are easy to operate and transport. 
Rugged and amply powered for the toughest task, they come through day 
after day delivering performance that shows savings that you never 
thought possible. Get the details today. 


THE CLEVELAND 
TRENCHER COMPANY 


"Pioneer of the Small Trencher"' 


20100 St. Clair Avenue 
Cleveland, Ohio 


lis CLEVELANDS @ 
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Public Utilities Fortnightly 





HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—govern- 
mental competition—state and Federal regulation. 


| Issued every other Thursday—26 numbers a year—an- 
nual subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 


| A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial 
interest in, public utilities. 





ORDER FORM 


PUBLIC UTILITIES FORTNIGHTLY 
1038 Munsey Building, Washington, D. C. 





Please forward, prepaid, to the undersigned, Public Utilities Fortnightly 
(26 issues), at $15.00, beginning with the current issue. 


Name 





Address 
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COLLECTION CONTROL 


ACCTS RECEIVABLE 


7%. 
PARREARS BILLING | mat 
* 


Closer Control 


with this all-around accounting method 


The accuracy and speed of the International Electric Account- 
ing Method are proving ideal for all phases of public utility 
accounting work. By this modern method, ent~ies are made as 
transactions occur. These entries are classified and reclassified 
mechanically, as often as necessary. No additional handling, post- 
ing or writing are required. 


At the close of each accounting period, operating reports are 
prepared automatically. Special reports and analyses are also pro- 
duced from the same media with accuracy and great speed. 


International Electric Accounting Machines will also prepare 
your Payroll, Pay Checks, Statements to Employees, Earnings 
Records, Federal O.A.B. Reports, and State Unemployment 
Compensation Reports. 


There is an International Representative as near as 
your telephone. Call him today. 


INTERNATIONAL BUSINES > MACHINES CORPORATION 


General Offices Branch Offices in 
590 Madison Avenue, New York, N. Y. Principal Cities of the World 
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Save Money 
All the Way Around 
with 


ve f° y “45 seconds — that’s 
Tractors les a what the Interna. 
Boe tional T-20 Trac. 


TracTor equipped 
with this hole digger 
and: pole setter is 


capable of doing. 


Tractors that are in there getting results every tion pay out on the job. The features built into 
minute, that stand up to the toughest job—those every model in the line add up to more work pe 
are INTERNATIONAL. More and more users day and important savings on every operation 
are getting these tractors on their side—turning Ask the nearby International industrial powe 
the economy, stamina, dependability, and long dealer or Company-owned branch for full it 
life of International TracTracTors and Wheel formation. 

Tractors into profits for themselves. 

INTERNATIONAL HARVESTER COMPANY 


The more you see these outfits at work, the 
{ Incorporated) 


more you'll understand how International Har- 
vester’s sound engineering and quality construc- 180 North Michigan Avenue Chicago, Illinis 


INTERNATIONAL HARVESTER 
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HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


nee 


Bolting the Spiral Casing before eciks | 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 





P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 


Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 


DAVEY TREE TRIMMING SERVICE 


Getting the Clearance 
© Plenty of It 
@ Skillful Workmanship 
@ Happy Tree Owners 
@ Low Unit Costs 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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FOR DOOR 
ECONOMY... 


The unbeatable economy of Kinnear 
Steel Rolling Doors is due to more 
than rugged, durable construction. 
These all steel, interlocking-slat 
doors were designed—in every de- 
tail—for maximum economy and 
efficiency of operation. Coiling com- 
pactly overhead, they save valuable, 
usable floor and wall space. They 
open and close smoothly and rapidly 
the year around, unobstructed by ice, 
snow or swollen ground. And they 
open out of the way of traffic, safe 
from damage. Ideal for any service 
doorway, in old or new buildings, 
with motor or manual control. 


ing OF 
corner: 
toughe 
pieces 
cutting 
every | 


Bond 

e e e M e b . e i 

Write for Details Today! “al thes oo) ples 
: Ns E ‘ 


FREE WN 
ence in 
size anc 


The HINNEAR manufacturing Company 


CU6BU-80 FIELDS AVENUE CULUMBUS, OHIO 
Factories: Columbus, Ohio, and fan Prancidce., Cakifornia 


CHI 
Ma 
1101 
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TOOL OF 
1001 USES 


AS UDEFE: 


FOR PLANT USE OR FOR RESALE 
HROUGH YOUR STORES 


e Handee is really a small 
“jower house” that can be car- 
tied to any part of your plant 
and used wherever there 
isan electric outlet, to re- 
pair some hard-to-get-at 
part on a machine with- 
out removing the part 
-to smooth off rough 
edges — to bore tiny 
holes in metals — to 
dean delicate mechan- 
: ay , Hours of 
isms, etc. Grinds, Drills, Hand Work 
Polishes, Engraves, Sharpens, Carves, Cleans, Sands, 
Saws, ete. 
The Handee uses 300 accessories. Used and en- 
dorsed by mechanics, repairmen and _ hobbyists. 


Weighs only 12 ounces. Speed 25,000 r.p.m. Na- 
tionally advertised at $18.50 with 6 Accessories. 


CHICAGO MOUNTED WHEELS 

OF V/T SUPER BOND 

150% Longer Life 
V/T Super Bond is 
the greatest for- 
ward step in 30 
years. Chicago 
Mounted Wheels 
made of it have 
150% to 300% 
longer life, accord- 


Save 


tests in 
plants 
snagging and exact- 
ing operations. Will not ridge on welds, sharp 
corners, sinking dies, barbering, etc. They’re 
tougher, can take more punishment, grind more 
pieces per wheel, faster and without sacrifice of 
cutting action. There’s a shape and size to handle 
every grinding job. Let us send you a V/T Super 
Bond Wheel without cost or obligation. Tell us 
the kind of job, type of equipment you use and 
size wheel preferred. 


FREE MOUNTED WHEEL CHART—Ideal for re 

ft ms ad fer- 
bay in the shop. A Wall Chart 22 x 15'' shewinn estes 
ze and shape of every standard Chicago Mounted Wheel. 


Send for Catalog of Complete Line 


CHICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
1101 W. Monroe St., Dept. PU, Chicago, Ill. 


ing to 


many on 
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AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 


- 


e is a policy that 
aes of life.* It also has 


/ \oan values. Rates 


rotects you for your 
if cash and 


Monthly Rate Per $1,000 
vat « 
90 
.99 
1.12 
1.28 


1.54 
1.83 








THIS low-cost policy cannot be issued in 
amounts less than $2,500. 

At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your benefi- 
ciary either $10,000 at your death or a 
monthly income for life. Write us for full 
details, stating age. Use the coupon below. 


More than $995,000,000 Insurance in Force 


THE LINCOLN g@ NATIONAL LIFE 
INSURANCE § COMPANY 


FORT WAYNE = INDIANA 
ITS NAME INDICATES ITS CHARACTER 
* According to actuarial experience 


MAIL THIS COUPON 


pos. : 20 

' THE LINCOLN NATIONAL LIFE INSURANCE co. 

| Dept. U.F. 19 Fort Wayne, Indiana 

-. Please send me full details about your Life Expectancy 
Plan, which provides ample protection at low rates, 
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THE PROBLEM OF 
THE MOMENT FOR 


ACCOUNTANTS 
ENGINEERS 

CONSULTING ENGINEERS 
ACCOUNTING FIRMS 


PROPERTY RECORDS SYSTEMS 


The 1939 report of the A.G.A. Committee on 
Property Records gives the combined experience 
of the Gas and Electric Companies that have 
had to meet this problem and their solution of it. 


It is invaluable to those who have yet to set 
up their system and organization and to those 
who must advise companies in the solution of 
this problem. 


This report is available at 


$2.50 for single copies 
Ten copies—$2.00 each 
Twenty copies, or more—$1.50 each. 





_ ok biota am 1 ef Ea U6 Ss 


PLEASE ADDRESS ORDERS TO 


AMERICAN GAS ASSOCIATION 


420 Lexington Ave., New York, N. Y. 














7, 1939 
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7.29 











“THE THRIFT-CARRIERS FO 


® 


Vive 
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CHEVROLET TRUCKS 





bed 
feeman | saa 


R THE NATION” 


56 models on 9 different wheelbases 


Chevrolet builds and sells more trucks than 
any other manufacturer in America does, be- 
cause the nation has recognized the superior 
value of Chevrolet trucks and now demands 
them for the greatest number of its hauling 
jobs... . This nationwide demand, of course, 
is just the total demand of thousands upon 
thousands of truck users who have found in 
Chevrolet the truck best suited to their needs. 


. . - Chevrolet now is in a position to supply 
the hauling needs of even more industries and 
businesses than ever before. Now there are 
Chevrolet trucks in 56 models, on 9 different 
wheelbases. Among them is a model that will 
fit nearly every job, and that offers the tradi- 
tional values that have made Chevrolet the 
nation’s largest builder of trucks. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


Featuring . . . CHEVROLET-BUILT BODIES . . . MASSIVE NEW SUPREMLINE STYLING . . . FAMOUS VALVE-IN-HEAD TRUCK 

ENGINE .. . NEW SUPER-COMFORT COUPE-TYPE CAB .. . NEW FULL-VISION OUTLOOK ... POWERFUL HYDRAULIC TRUCK 

BRAKES .. . HYPOID GEAR REAR AXLES . . . FULL-FLOATING REAR AXLE on Heavy Duty models (Vacuum Power Brakes, 
Two-Speed Rear Axle, optional on Heavy Duty models at extra cost.) 
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says Government and 


its “TAKE” exceeds the total 
income of the Western half of 
the United States—and the end 
is not yet. 


IN 1938, the income of the darkened 
area of this map was $17,696,000,000. 

But in 1938, Government, Federal, 
state and local, spent about $18,000,- 
000,000. 

That’s more than the entire West 
realized from all the products of its 
year’s work. 

It equals nearly 30 cents of every 
dollar the nation’s producers earned 
in 1938. 

And what did it buy? 

Well, for one thing it bought relief 
from distress for the needy. Everybody 
agrees to the rightness of doing that. 
But only one dollar out of six was spert 
for relief. 

Most of the other increases in spend- 
ing go for innovations in government 
service. 

The last few years have seen the crea- 
tion of 67 new Federal boards, com- 


missions, administrations and author- 
ities, agencies to supervise every activity 
of business from peanut-vending to 
steel production. Likewise, open and 
indirect competition with all business. 

The question is zot whether these are 
desirable government functions. 

The question is whether the country 
wants expansion of government, which 
must be paid for by increased taxes— 

Or wants expansion of business, 
which pays in jobs and wages. 

For the increased meney that now 
goes into government spending is the 
money that formerly went into new 
products, new factories, bigger pay- 
rolls. There isn’t enough in the earned 
dollar to go both ways. 





Less Taxes—More Jobs 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington, 
where business and politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 








The}Voting Age 


for 


Evaluations 


In evaluating proposals on steam-generating equipment, some 
shrewd buyers have already adopted a method that should come 
nearer to attaining the desired object than any of its predecessors. 


This newer method goes beyond the mere capitalization of 
guaranteed savings. It includes a careful consideration of the factors, 
both tangible and intangible, that should justify the guarantees and 
support the claims made for operating advantages. 


Thus, evaluations progress from the basis of guarantees, only, 
to that of expected performance and customer-manufacturers re- 
lationship. This change is based on the very logical premise that 
whereas a guarantee is something that cannot be operated in a 
power plant, the manufacturer's policy in servicing new installations 
has a very marked bearing on the performance of a steam-generat- 
ing unit, once it has been placed in regular service. 


B&W welcomes this new trend in evaluations—and is glad to 
lend encouragement to its greater use. When this method is adopted 
generally, it will mark the age of maturity in evaluations—the age 
at which evaluations may be safely trusted with a vote in the im- 
portant matter of purchasing power-plant equipment. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY ST. NEW YORK, N. Y. 
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EMG 


METERS and REGULATORS 


ORO STON 


Lubricated PLUG VALVES 
THE PERFECT COMBINATION FOR 








EMCO Large Capacity Pressed Steel Meters and EMCO 
Low Pressure Balanced Valve. Regulators on Nordstrom 
Valve controlied lines to heat treating furnaces in glass 

processing plant. 


Gas service to Metro-Goldwyn-Mayer Film Studios, Culver 
City, Calif., is measured and controlled by EMCO and 
Nordstrom equipment. 


Three EMCO Large Capacity Pressed Steel Meters and an 
EMCO High Pressure Balanced Valve Regulator ey 
PITTSB' : i ao E 9 ae B LE M B r = le A - PANY proncmmed peer, Foon onal 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





ember 7, 1939 Public Utilities Fortnightly 








«.,and a happy holiday 
to the lot of you” «@ 


POWER Lic 
GARASE 





























holiday. Hurry-up calls are few and far between 
with A.C.S.R. on our lines.” 

That’s exactly how experienced operators feel about 
A.C.S.R. On lines, built with these conductors, they find 
that maintenance is a minor item on their cost sheets. 
700,000 miles of A.C.S.R., some of it in service over a 
quarter of a century, have proved its dependability. 

A.C.S.R. conductors have high strength, long life and 
ample conductivity. Spans can be long and first costs 
low, without sacrificing quality. Let us assist you in en- 
gineering your next line; we'll supply you with data on 
any type of construction. ALUMINUM COMPANY OF AMER- 
Ica, 2134 Gulf Building, Pittsburgh, Pennsylvania. 


io 0f} °ui8 
Clwminum Cable Steel Reinggrced 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


‘Federal Financing and Location 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 
gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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A rag GRINNELL WEEDING FITTINGS 


. . » Eliminate 8 Problems of Welding and Operation 





THIS WELDER meets no THIS ENGINEER knows 
problems in using Grinnell “a that Grinnell Welding 
Welding Fittings . . . Four \ Fittings represent strong 
points of welding trouble aN links in his piping system, 
are engineered out in their or on four counts: Their 

construction: Their ends strength, that results from 
match up to standard weight, extra strong seamless pipe or tubing used in their con- 
or O.D. pipe. They weld easily; their prop- struction, and from their full or greater 
erties are identical with those of seamless thicknesses on run or outlet. Their smooth 
pipe. Their welding faces are properly inside and outside surfaces make for free 
scarfed. Only plain circumferential butt flow through the system. Their working 
welds are required to join them . .. the pressure-temperature ratings are identical 


easiest of all welds to make. with seamless pipe. 


Specify Grinnell Welding Fittings and gain these 8 advantages 
in your piping system. Catalog 3 gives full details and 


dis. specifications, Grinnell Company, Inc., Executive Offices, 
the Providence, Rhode Island. Branch offices in principal cities. 
cili- 


han 
1ich 
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WHENEVER PIPING 1S INVOLVED 


a 
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boiler feed pumps wit 


ELLIOTT STRAINER 


cleaning features these strainers. 
In the sectional view above, note 
how the loosening of a few nuts 
permits of quick removal of the 
strainer basket for dumping. The 
nearest strainer (covered with 
lagging) in the photo to the right, 
shows on its side the pressure 
indicator which gives warning 
when the strainer basket is be- 
coming heavily fouled. The photo 
was taken ct the Windsor Station. 
The photo above, in the Wind- 

For years Elliott Company has been headquarters for sor Station, shows not only the 
strainer installations. Where the job allows of occasional Elliott Strainers, but also a 
flow stoppage as in the installation above, Elliott Single 1250-hp. Elliott mo‘or driving a 
Strainers serve the need. Where non-stop operation is oiler feed pump. Elliott deaerc: 
essential, Twin Strainers meet the case, the flow being "5 27 also in use in this station 
diverted by valves from the fouled cylinder to its twin 
when cleaning is required, without stoppage of service. 
The fouled cylinder can then be cleaned and made F L L j 0 T T 
ready to again take up the load in its turn. 

Elliott Self-Cleaning Strainers are also available for 7 A N Y 
use where dependably continuous straining without at- C 0 M 
tention, is required. For protecting lubricating systems 
or oil burners, Elliott Oil Strainers in both twin and 
single types, are extensively used. 

Whatever your straining need make it an Elliott JEANNETTE, PA. 
problem. Write us. District Offices in Principal Cities 





Accessories 
Department E 














NERATORS » MECHANICAL DRIVE TURBINES + ENGINES - ENGINE-GENERATORS + CONDENSERS | 
$ * GENERATORS « MOTOR-GENERATORS « DEAERATORS + FEED- WATER HEATERS + DEAERATING HEATERS 
GAL BLOWERS - DESUPERHEATERS « FILTERS * VACUUM COOLING EQUIPMENT + STEAM JET EJECTORS 
ELECTRICHEATERS « TUBE CLEANERS + SEPARATORS—STRAINERS + GREASE EXTRACTORS + NON-RETURN VALVES | 
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{Nebraska Irrigation Association opens annual convention, North Platte, Neb., 1939. 





{ Railway Development Association convenes for session, Cincinnati, Ohio, 1939. 





{ Seventeenth Exposition of Chemical Industries is concluded, New York, N. Y., 1939. 





American Economic Association will hold convention, Philadelphia, Pa., Dec. 
27-29, 1939. 





VT American Marketing Association will hold meeting, Philadelphia, Pa., Dec. 27-29, 1939. 





V Tax Policy League will convene for session, Philadelphia, Pa., Dec. 27-29, 1939. 





Fae " imaaaed Association will convene for meeting, Philadelphia, Pa., Dec. 





FF nr ao General Contractors of America starts meeting, Col ay 2 C., 1939. 
Petroleum Electric Power Club opens conference, Houston, Tex., 9. 





{ American ag of Refrigerating Engineers will hold convention, Cleveland, Ohio, 
Jan, 22-26, 0. 








{ National Warm Air Heating and Air Conditioning Association will hold session, Cleve- 
land, Ohio, Jan, 22-26, 1940. 





we ag Institute of Electrical Engineers will hold session, New York, N. Y., Jan. 
22-26, 1940. 





q{ National ~~ Nace Conference will hold meeting, Washington, D. C., 
Jan. 26-28, 194 





A ote Gas Association will hold annual convention, Hot Springs, Ark., Feb. 12-14, 














{New England Gas Association will convene for session, Boston, Mass., Mar. 14, 15, 
1940. 








Photo by Charles Pheips Cushing 


The Ghostly Vapor Plant 


Part of the industrial section near the St. Louis, Mo., Municipal Bridge. 
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Temporary Rate Making 


Comes of Age 


The outbreak of war, or any other emergency situation resulting in 
violent economic disturbance, necessarily focuses regulatory attention 
upon the means for swift revision of utility rate structures without the 
usual formalities. During the “depression” emergency of the last dec- 
ade, the Pennsylvania and New York commissions have worked out an 
apparently successful formula for lowering utility rates under such 
circumstances. It may be that these very statutory provisions will 
prove of value in stabilizing the utility business during a possible future 
industrial crisis resulting from the current international conflict. At 
any rate, according to this author, the “temporary rate” has won tts 
spurs in legal combat and is entitled to be regarded as a permanent fix- 
ture in the regulatory set-up of the future. 


By IRWIN E. JACKSON, JR. 


that we have installed in the United 


HAT is temporary rate making 

for utilities? Who started it in 

the first place, and for what 

reasons? What’s the big idea, anyhow, 

of allowing a regulatory commission to 

take two bites out of the cherry in the 
course of the same rate case? 

These are questions which naturally 

bob up in the casual or busy average 

mind when it learns for the first time 


723 


States a new regulatory technique. At 
any rate, it is as new as 1934, and its 
unique quality consists in giving au- 
thority to a commission to fix a utility’s 

rates tentatively or “temporarily” 
the basis of a tentative or preliminary 

examination of property valuation. 
Readers of these lines are doubtless 
already familiar with the mechanics of 
DEC. 7, 1939 
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the temporary rate formula. To sum- 
marize briefly: The temporary rates 
stay in effect pending final and more 
thorough determination of the utility 
set-up. Furthermore, under the ap- 
proved New York and Pennsylvania 
versions, the utility may recoup any 
deficit through a subsequent rate ad- 
justment, if the final verdict indicates 
that the commission’s preliminary 
order fell short of a reasonable return 
on the utility’s property. 


HE temporary rate is an important 

development in utility regulation 
for the simple reason that it seems to 
be here to stay. Recent court victories, 
following vigorous litigation attacking 
the validity of temporary rate statutes, 
point unmistakably to the conclusion 
that this regulatory device is likely to 
assume an increasingly important part 
in the life of our public utilities, even 
though, as yet, it appears on the statute 
books of only a few states. 

And yet, the history of the tem- 
porary rate idea is surprisingly brief. 
Strictly speaking, the temporary rate is 
100 per cent American and essentially 
a child of the economic depression 
which began in 1929. Prototypes of 
it had appeared before, such as in the 
Transportation Act of 1920 and in the 
older emergency rate clauses of some 
of the state regulatory laws, but the 
objective of these earlier laws was not 
quite the same. Certainly the economic 
conditions which gave birth to them 
were quite different. 

The temporary rate is American in 
origin, probably because of the pre- 
ponderance of private ownership of 
utilities in the United States, plus the 
fact that we have long pursued a regu- 
latory method for fixing utility rates 
DEC, 7, 1939 


on a_ return-upon-fair-value basis 
which is decidedly our own. ‘Indeed, 
the classic struggle between reproduc. 
tion cost and prudent investment which 
has raged hereabouts since Smyth 7, 
Ames in 1898 is virtually unknown 
abroad—even in England, where pri- 
vately owned utility operation is rela- 
tively more substantial than elsewhere 
on the continent. 

In addition to being a depression 
baby, the modern temporary ate 
emerged largely as a result of the very 
stalemate in our regulatory procedure 
which was brought about by this vex- 
atious valuation muddle. 


HE history of our notable drawn- 

out rate cases is too well known in 
utility circles to warrant further refer- 
ence here than the simple observation 
that the “old-age rate” was undoubt- 
edly a prominent factor in bringing the 
temporary rate, as we know it, into ex- 
istence. Utility rate litigation which 
lingered in the courts year after year 
was exasperating enough under ordi- 
nary circumstances of economic well- 
being. But, with the sudden and bitter 
depression of 1929, popular purchas- 
ing power became paralyzed and a 
dropping in commodity prices made 
some form of relief by way of rate re- 
ductions for utility consumers impera- 
tive. Further legalistic delay became 
intolerable, and the situation ap- 
proached an emergency period during 
which utility service was threatened 
with wholesale desertion of patronage; 
especially in communities which were 
particularly hard hit by the depression. 
The pattern was found, as suggest- 
ed above, in the recapture provisions of 
the Transportation Act of 1920, Chap. 
59, § 15(a) (since repealed). That 
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section authorized the Interstate Com- 
merce Commission to recapture returns 
of certain railroad companies in excess 
of a fixed reasonable return, so as to 
create a trust fund to enable less profit- 
able lines operating at the same level of 
rates to escape deficits which threat- 
ened their continued operation. You 
can see at a glance that this was simply 
a pooling arrangement that would re- 
quire the stronger lines to help the 
weaker ones. It was not enacted di- 
rectly for the benefit of the railroad 
patrons. 

However, you can also see that this 
recapture provision of the Transporta- 
tion Act set up simple mechanics that 
could be utilized in giving direct relief 
to consumers of other forms of utili- 
ties through rate reductions. And so, 
when the United States Supreme Court 
in Dayton-Goose Creek R. Co. vw. 
United States (1924) 263 U. S. 456, 
68 L. ed. 388, upheld this recapture 
clause, the legal scenery was set for a 
temporary rate which did not make its 
perfected statutory appearance until a 
decade later.? 


1The court stated : “The statute declares the 
carrier to be only a trustee for the excess over a 
fair return received by it. Though in its posses- 
sion, the excess never becomes its property, 
and it accepts custody of the product of all the 
rates with this understanding. It is clear, there- 
fore, that the carrier never has such a title to 
the excess as to render the recapture of it by 
the government a taking without due process.” 


QO’ course, the temporary rate was 
not entirely out of the legalistic 
woods with the Dayton-Goose Creek 
decision. In 1922 the New York Pub- 
lic Service Commission, acting under 
the general regulatory law of that 
state, had ordered a so-called tem- 
porary rate reduction against the New 
York Telephone Company. Upon ap- 
peal, this rate order was found con- 
fiscatory by the United States Supreme 
Court in Prendergast v. New York 
Teleph. Co. 262 U. S. 43, P.U.R. 
1923C, 719. Here, however, the state 
commission was handicapped by a 
statute which made no provision for 
recapture in the event the temporary 
rate was finally found inadequate. 

In 1934 the New York legislature 
remedied this defect by enacting § 114 
of the New York Public Service Law. 


2 The Supreme Court said in the Prender- 
gast Case: “Nor did the fact that the orders of 
the commission merely prescribed temporary 
rates, to be effective until its final determina- 
tion, deprive the company of its right to relief 
at the hands of the court. The orders required 
the new reduced rates to be put into effect on 
a given date. They were final legislative acts 
as to the period during which they should re- 
main in effect pending the final determination ; 
and if the rates prescribed were confiscatory, 
the company would be deprived of a reason- 
able return upon its property during such pe- 
riod, without remedy, unless their enforcement 
should be enjoined. Upon a showing that such 
reduced rates were confiscatory, the company 
was entitled to have their enforcement en- 
joined pending the continuance and comple- 
tion of the rate-making process.” 


e 


“. .. of the present international conflict should last long 
enough, labor and material costs in this country may rise so 
steadily as to bring up once again the question of economic 
relief for utilities by way of rate increases. If that should 
happen, the utilities may see the day when they will return to 
the very temporary rate provisions they have contested so 
bitterly in the court and find in them an economic life-saver.” 
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The first decisive test resulted in tem- 
porary reduction of electric rates or- 
dered into effect November of that year 
against the Bronx Gas & Electric Com- 
pany. And, in 1936, the New York 
Court of Appeals in Bronx Gas & E. 
Co. v. Maltbie, 271 N. Y. 364, 14 
P.U.R. (N.S.) 337, upheld the consti- 
tutionality of this temporary rate pro- 
vision of the New York law, which is 
substantially similar to the Pennsyl- 
vania statute. Chief Justice Crane 
pointed out that the fixing of a reason- 
able rate for utilities should be a mat- 
ter of speedy regulation, and that the 
court should not encourage “such 
finesse in figuring as to make these 
hearings upon rate cases an obstruction 
instead of relief.” 


HE Pennsylvania law was not en- 

acted until 1937, and one of the 
first notable exercises of authority un- 
der it was made in the case of the Edi- 
son Light & Power Company. A re- 
mark on the text of the Pennsylvania 
statute is appropriate. It provides that 
in the case where the respondent com- 
pany to the complaint maintains con- 
tinuing property records, the control- 
ling valuation factor is the original 
cost. This is in line with the present 
attitude of the courts that the measure 
of value which is most clearly ascer- 
tainable shall be given the dominant 
weight. This precedent came to the aid 
of the California Railroad Commission 
in California R. Commission v. Pa- 
cific Gas & E. Co. (1938) 302 U. S. 
388, 21 P.U.R. (N.S.) 480. In this, 
the Supreme Court of the United 
States reversed the 3-judge Federal 
statutory court which enjoined a rate 
order made by the commission. The 
Supreme Court held: 
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a. It is not a denial of due process 
to base the decision as to value on orig- 
inal cost, denying probative force to 
reproduction cost ; 

b. Historical cost is admissible eyj- 
dence of value and, where the commis- 
sion has found estimates of reproduc- 
tion cost erroneous and without posi- 
tive value, the court cannot say that the 
commission, in taking original cost as 
the rate base, was making a finding 
without evidence, hence arbitrary; 

c. The cost of reproducing a public 
utility property does not furnish an ex- 
clusive test of value. 


In favoring original cost as a basis 
for temporary rate investigation, the 
Pennsylvania statute followed the pro- 
gressive regulatory precedent which 
has long been practiced in effect by the 
California commission and by the 
Massachusetts commission, and which 
has been approved by so many students 
of regulation, notably former Supreme 
Court Justice Brandeis, who gave such 
vitality to this doctrine in his special 
concurring opinion in the Southwest- 
ern Bell Case. 


HE Pennsylvania statute was so 

skilfully drawn that it did not tie 
up the fate of the regulatory rate ir- 
revocably with the doctrine of prudent 
investment, even though, when the 
Edison Light & Power Company Case 
reached the United States Supreme 
Court on appeal, the Federal Power 
Commission, in a special brief as a 
friend of the court, urged the Supreme 
Court to use that occasion to repudiate 
the mischievous 41-year-old precedent _ 
found in Smyth v. Ames. 

And thus it was that although a de- 
cisive test of the present Supreme 
Court’s attitude towards the relative 
merits of the old “prudent investment” 
versus the “present fair value” con- 





TEMPORARY RATE MAKING COMES OF AGE 





Temporary Rate Making 


bu HE temporary rate is an important development in utility regula- 

tion for the simple reason that it seems to be here to stay. Re- 

cent court victories, following vigorous litigation attacking the validity 

of temporary rate statutes, point unmistakably to the conclusion that 

this regulatory device is likely to assume an increasingly important part 

in the life of our public utilities, even though, as yet, it appears on the 
statute books of only a few states.” 





troversy was expected to result from 
the Edison Light & Power Company 
Case, the majority of the court found a 
way around that issue and sustained the 
Pennsylvania commission on every 
point but one minor item concerning 
the charging of rate case expense 
against operating expenses. The 
court found that the Pennsylvania 
commission might have, by the terms 
of that statute, fixed temporary rates 
either upon strict original cost or upon 
the various elements of value required 
by Smyth v. Ames. The law left the 
measure of value to the commission’s 
discretion. As a matter of fact, the 
Pennsylvania commission claimed that 
it had allowed a 6 per cent return on 
fair value. 


"T BEREFoRe: the majority opinion 
by Justice Reed * was enabled to 


$Driscoll v. Edison Light & P. Co. (1939) 
307 U. S. 104, 28 P.U.R.(N.S.) 65. 
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sidestep the issue of conflicting valua- 
tion theories as being unnecessary upon 
a finding that the rate fixed by the state 
commission did not actually result in 
confiscation. Justice Reed observed 
that the mere fact a law might, by its 
own terms, be applied in such a way as 
to limit a rate base to original cost ona 
return of 5 per cent thereon was im- 
material. 

In a way, this flaw in the Edison 
Light & Power Company Case as a 
clean-cut test of conflicting valuation 
theories probably worked out as a regu- 
latory reform, even though it disap- 
pointed those who are also interested in 
getting the court to reéxamine prudent 
investment theory on its own merits. 
After all, with the temporary rate once 
established as part of our regulatory 
technique, it is always possible to for- 
miulate a new test on the single issue of 
conflicting valuation theories. Whether 
the Supreme Court, as now constituted, 
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would repudiate Smyth v. Ames if an 
appeal were brought up involving a 
case which yielded no loophole for the 
court to evade, the original cost issue 
can only be a matter of speculation. As 
it turned out, only Justice Black agreed 
with the special opinion of Justice 
Frankfurter that the majority had 
given “new vitality needlessly to the 
mischievous formula for fixing rates in 
Smyth v. Ames.” 

But the Pennsylvania temporary 
rate was soon destined to win an even 
more striking court victory and one 
which is so illuminating that the fu- 
ture of temporary rates now seems as- 
sured. It was in June, 1937, that the 
Pennsylvania commission instituted an 
inquiry into the reasonableness of rates 
charged by the Beaver Valley Water 
Company. In March, 1938, the com- 
mission ordered temporary rate reduc- 
tions in the amount of $29,500. The 
utility company brought the case to 
court on the usual constitutional 
grounds, attacking the temporary rate 
as an imposition of a confiscatory 
charge. In particular, however, the 
utility attacked the original cost basis 
used by the commission. And this was 
the difference between the Edison 
Light & Power Company Case and the 
Beaver Valley Water Company Case.‘ 
In the former, the question was left 
open as to whether a temporary rate 
would be constitutional, if, although 
based solely on depreciated original 
cost, there was some statutory provi- 
sion for recoupment by the utility com- 
pany in the event that the temporary 
rates were finally determined not to 
provide a fair return. In the latter 
case, the commission concededly based 
its order on depreciated original cost. 

# Reported in this issue, 30 P.U.R.(N.S.)305. 
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pn to make a long story short, 3 
statutory 3-judge Federal District 
Court of the western district of Penn. 
sylvania on July 9th of this year upheld 
the Pennsylvania temporary rate lay 
as applied in the Beaver Valley Water 
Company Case. The court’s opinion, 
written by Circuit Judge Maris, gives 
us the interesting doctrine that a tem. 
porary rate does not even violate the 
rule laid down in Smyth v. Ames, al- 
though based ostensibly upon depre- 
ciated original cost, if in fact the final 
rate may give proper consideration to 
the various elements of fair value. In 
other words, the temporary rate need 
not follow the cumbersome require- 
ments of the 1898 precedent, so long as 
the final rate pays it due deference. 
During the interim the “recoupment 
clause” is deemed to take care of any 
inequity that may result for the utili- 
ties from any difference between the 
two methods of computing value. 
Judge Maris’ opinion stated in part: 
The water company argues that it is en- 
titled to a reasonable return on the value of 
its property used and useful in the public 
service and that, in order to ascertain that 
value, not only the original cost but the 
amount and market value of its bonds and 
stock outstanding, the present as compared 
with the original cost of construction, and 
the probable earning capacity of the prop- 
erty under particular rates prescribed by 
statute, as well as other factors, must be con- 
sidered. It is, of course, beyond dispute that 
in determining a final rate those and other 
elements must be considered by the legisla- 
ture or the rate-making body. Driscoll v. 
Edison Light & P. Co. supra. It is obvious, 
however, that if all these elements must be 


considered in fixing a temporary rate, the 
case would be ripe for the fixing of final 


rates and the necessity for temporary rates 


would be at an end. It was this very situa- 
tion which the Pennsylvania legislature in- 
tended to meet when it promulgated a for- 
mula for the fixing of temporary rates. The 
commission was authorized to base a tem- 
porary rate upon that one element, depre- 
ciated original cost, which was most read- 
ily ascertainable from the utility company’s 
records. The only condition imposed was 
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that the rates fixed should afford a return of 
not less than 5 per cent on this value. 

EEMINGLY, all that remains for the 
5 temporary rate (even though os- 
tensibly based on original cost) to be- 
come indisputably installed as a fixture 
in regulatory jurisprudence is for the 
U.S. Supreme Court to approve the 
foregoing opinion by Judge Maris in 
the Beaver Valley Water Case. All 
discernible signs seem to point to the 


Perhaps what has been said above 
about the brevity of the history of the 
temporary rate as we know it today 
does not pay enough respect to earlier 
experiments along this line. Of course, 
we must remember that it was only by 
the process of trial and error that a 
kgally air-tight formula finally ma- 
tured in the New York and Pennsyl- 
vania legislation. Even now, tem- 
porary rate provisions in Indiana, II- 
inois, Ohio, Virginia, Washington, 
and Wisconsin may not, under the 
stress of test litigation, emerge un- 
sarred. They may have to be brought 
wp to date in the light of the more re- 
ent regulatory experience in the two 
great eastern states. 


l 


N Wisconsin, for example, the first 
serious recognition was given to 


q 


7 


temporary rate technique in 1932 in the 
celebrated Wisconsin Telephone Com- 
pany Case (P.U.R. 1932D, 173). The 
subsequent fate of that order has been 
an unhappy odyssey through the state 
and Federal courts, finally terminating 
with the recent reversal of the commis- 
sion’s modified order by the Wisconsin 
Supreme Court. However, the tem- 
porary rate feature was not directly 
involved in this subsequent litigation. 

This original Wisconsin order was 
generally reputed to be the handiwork 
of David E. Lilienthal, then a member 
of the Wisconsin commission and now 
power director of the TVA. As indi- 
cated in his subsequent article on the 
regulation of public utilities during the 
economic depression, published in 46 
Harvard Law Review, 745 (March, 
1933), Mr. Lilienthal perceived a 
parallel between the old war-time cases 
of the 1916-19 era, when utilities were 
granted informal rate increases, and 
the economic depression which set in 
during the latter part of 1929 through- 
out the United States. 

He reasoned that if the utilities un- 
der the old emergency rate clauses 
which still exist in many state laws 
could be given peremptory temporary 
relief by the regulatory authorities dur- 
ing a period of such rapidly increasing 
prices as to constitute an “emergency,” 


“ANOTHER argument for the temporary rate, which has not 
always received proper recognition, is the fact that a utility's 
investors need not put their money into that enterprise un- 


less they so desire, whereas utility consumers in this day and 


age are necessarily forced to 


partake of utility service in 


order to maintain a decent standard of living in their com- 
munity. Now we know that corporate investors rarely risk 
large sums unless they make a preliminary investigation.” 
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so also should a utility’s consumers be 
entitled to at least temporary economic 
relief during a period of such sudden 
and severe decline in general purchas- 
ing power as to constitute an emer- 
gency. 

Unfortunately, as stated above, 
neither the statutes of that period nor 
the judicial interpretation of them had 
left any chartered course for temporary 
rate orders. No method of procedure 
was provided. Indeed, these statutes 
stated little except that the commissions 
might in an emergency enter temporary 
or emergency orders. Even these 
terms, “temporary” and “emergency” 
orders, were left undefined. The most 
serious omission (as we can now plainly 
see in the light of subsequent events) 
was a clear-cut authorization for re- 
coupment. 


8 Rone Wisconsin commission at- 
tempted to bridge this gap in a 
very plausible and ingenious way in the 
Wisconsin Telephone Case by simply 
“retaining jurisdiction” of a utility 
rate case following a temporary rate 
order. This was to allow for equitable 
adjustments which might be found 
necessary, when it came time to fix 
permanent rates. However, in the ab- 
sence of any clear statutory authority 
to order recoupment, there is a serious 
question whether even this type of 
temporary rate making would stand 
up against a concentrated court attack 
based on alleged confiscation. 

Now that another European war has 
broken upon our horizon, it may seem 
strange that these old emergency rate 
orders were not sufficiently tested dur- 
ing the last World War period, and the 
decade of rising prices which followed 
it. During that era literally hundreds 
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of emergency rate increases were 
granted. In some of these cases con 
sumers were protected, to some degree, 
by conditions in the emergency grant 
for refunds if the rates should later by 


which seemed to emerge from regu 
latory proceedings of this characte 
was that a complete prior valuatio 
was not constitutionally indispensabk 
to the exercise of emergency rate 
power. ° 


F yrassig the temporary rate au 
thority was born of the depres 
sion, it does not depend on the presencd 
of a depression for its valid exercise 
In other words, there does not have td 
be a sudden emergency to justify the 
invocation of the temporary rate-fixing 
power. That is the peculiar virtue of 
the modern approved temporary rate 
technique exemplified in the Nev 
York and Pennsylvania legislation. 
Thus, 310(a) of the Pennsylvania 
Public Utility Law of 1937 states that 
“the commission may, in any proceed 
ing involving the rates of a public util 
ity brought either upon its own motio 
or upon complaint, after reasonable 
notice and hearing, if it be of opinio 
that public interest so requires, imme- 
diately fix, determine, and prescribe 
temporary rates to be charged by suc 
public utility, pending the final deter- 
mination of such rate proceeding.” 
Furthermore, the Pennsylvania law 
provides for the fixing of a temporary 


5 O’Brien v. Public Utility Comrs. 92 N. J. 
L. 587, P.U.R. 1919D, 774; Omaha & C. B. 
Street R. Co. v. State R. Commission, 103 Neb. 
695, P.U.R. 1919F, 307; Muskogee Gas & E: 
Co. v. State, 81 Okla. 176, P.U.R. 1920C, 806; 
Chicago R. Co. v. Chicago (1920) 292 IIl. 190, 
P.U.R. 1921A, 77. 
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Origin of the Temporary Rate 


att % HE temporary rate is American in origin, frob- 
ably because of the preponderance of private 
ownership of utilities in the United States, plus the 
fact that we have long pursued a reguiatory method for 
fixing utility rates on a return-upon-fair-value basis, 
which is decidedly our own. Indeed, the classic strug- 
gle between reproduction cost and prudent investment 


_.. 4s virtually unknown abroad— .. 


3) 
. 





rate upon a continuing property record 
of a utility, if the same is available. 
The commission may also order the 
establishment of continuing property 
reeords where they are not presently 
available. 

Therefore, the only condition prece- 
dent for the invocation of the tem- 
porary rate power would seem to be a 
situation where the commission, after 
an intelligent preliminary appraisal of a 
utility’s rate structure, decides that the 
equity of the case hangs so heavily on 
one side or the other (as the evidence 
may justify) that immediate regula- 
tory action in the form of a tentative 
rate order is justified. This principle is 
bottomed upon a fair recognition of the 
tights of consumers, as well as those 
@ ofthe utility. In plain words, it means 
that if a utility is entitled to immediate 
relief upon a prima facie showing of 
tircumstances justifying the same, its 
customers likewise are entitled to relief 
upon a showing made in the other 
direction. 


[’ used to be argued by utility coun- 

sel that a utility was entitled to such 
immediate relief because the failure to 
obtain it would result in losses that 
could not be recovered—losses which 
might seriously undermine the utility’s 
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power to go on. It was further argued 
by the same utility counsel that such 
immediate relief was not necessary for 
a utility’s consumers because economic 
pressure was not felt so forcibly by the 
individual consumers, and the utility 
could never get its money back if the 
rate cut proved to be too drastic. 
Finally, it was suggested that the im- 
pounding of excess funds was ample 
protection for the consumers from an 
unjustified rate increase in any event. 

The recapture provision, as stated 
before, has taken care of the most se- 
rious of these objections to a temporary 
rate reduction. But these early argu- 
ments often failed to consider the 
phenomenon of increased use of utility 
service following a rate reduction—es- 
pecially in the case of electric service. 
We know now that electric rate reduc- 
tions have often been followed by such 
rapid increase in per customer use of 
service as to bring a utility’s gross rev- 
enues almost up to the preéxisting 
level. 

Here is a prime economic justifica- 
tion for the temporary rate reduction. 
Where this has happened in great or 
small degree, it means that the public 
has enjoyed so much more service at 
less expense—even to the utility. This 
tends to show the fallacy of the old con- 
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servative utility idea of blocking a rate 
reduction order during a long period of 
formal rate litigation. Think of how 
many thousands of consumers have in 
the past been deprived for long periods 
of plentiful use of cheap electricity 
through such dog - in - the - manger 
tactics. 


F gseeage argument for the tempo- 
rary rate, which has not always 
received proper recognition, is the fact 
that a utility’s investors need not put 
their money into that enterprise unless 
they so desire, whereas utility consum- 
ers in this day and age are necessarily 
forced to partake of utility service in 
order to maintain a decent standard of 
living in their community. Now we 
know that corporate investors rarely 
risk large sums unless they make a 
preliminary investigation. Should not 
the state commissions, in protecting the 
utility’s consumers, have at least as 
much if not greater power for intelli- 
gent experimenting with a utility’s rate 
level? Of course, the commission has 


a dual responsibility both to corporatg 
stockholders and consumers. However 
experience shows that investors arg 
usually well able to protect their rights 
from any arbitrary abuse by regulato 
authorities. 

Finally, the modern temporary rate 
mechanism is fair to both sides by it 
very terms. It can be used upon com 
plaint for a rate increase which may b¢ 
suddenly necessary, as well as for the 
rate reductions that have been more 
common in recent years. It gives thé 
commission an elastic power to dez 
with obvious regulatory situations 
Who knows but that, if the present in 
ternational conflict should last long 
enough, labor and material costs in this 
country may rise so steadily as to bring 
up once again the question of economi¢ 
relief for utilities by way of rate in 
creases. If that should happen, the 
utilities may see the day when they wil 
return to the very temporary rate pro 
visions they have contested so bitter! 
in the court and find in them an eco 
nomic life saver. 





Mohammedan Blessing for the Telephone 


6O\)7 BEN the first iclerhone line was put in for King Ibn Saud, the 
Arabian Moslem religious leaders protested against such innova- 
tions and works of the Devil from the land of the Infidel. Ibn Saud listened 
to their complaint, and gave judgment: ‘If the telephone is really the work 
of the Devil, the holy words of the Koran will not pass over it; if the holy 
words do pass over it, it assuredly cannot be the work of the Devil. So we 
will appoint two mullahs, one to sit in the Palace and one in the telephone 


exchange, and they are to take turns reading a passage from the Holy 


ook, 


and we will see.’ By this test the religious leaders were convinced.” 
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—F. Barrows Cotton, writing in The 


National Geographic Magazine. 





The Yardstick Once More 


The author says that the growing dissatisfaction with the work- 
ings of regulation after the war brought forward a new inter- 
pretation of the yardstick idea; that it was put forward as a 
method of compelling reduction in rates by the competition of 
public plants or by the threat of competition, a compulsion be- 
lieved to be necessary owing to the failure of the commissions 
to protect consumers against exploitation; that, as thus inter- 
preted, the yardstick idea became a part of the TVA program. 
Analysis and criticism. 


By MARTIN G. GLAESER 


HE yardstick idea of regulating 
the rates of private utilities by 


comparing them with those of 
publicly owned and operated utilities 
had its origin in that period of the clos- 
ing years of the nineteenth century and 
the opening years of the twentieth 
when the great debate was going on be- 
tween those who urged the adoption of 
athorough-going program of munici- 
pal ownership, and those who favored 
the continuance of private enterprise, 
albeit under the new method of regula- 
tion by means of the administrative 
commission. Both sides were agreed 
that regulation by means of the fran- 
chise had proved a dismal failure. 


P some states, notably Wisconsin 
and Indiana, the two proposals 


Nore: This is the third of a series of arti- 
les by the author on TVA. For the preced- 
ing ones, see Pusitic UTILITIES FORTNIGHTLY, 
Aug. 29, 1939, p. 259, and Nov. 9, 1939, p. 606. 
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were amalgamated into one when the 
indeterminate permit was put forward 
as a form of franchise which it was be- 
lieved would make easy the transition 
from private ownership to public if the 
community became dissatisfied with 
commission regulation. In this way it 
was thought that monopoly could be 
preserved, duplication of facilities pre- 
vented, and the risks of investment re- 
duced. In this scheme of things the po- 
tentiality of public ownership was con- 
ceived of as a “back-up” for the regula- 
tory power. 

A new variation of the yardstick 
theme appeared during the second dec- 
ade of the present century when it was 
urged that the better established cases 
of public ownership and operation, as 
Los Angeles, Seattle, Tacoma, and 
even the systems of the Ontario Hydro, 
could serve as standards of rate and 
cost comparisons. With the rising price 
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level and the increasing tendencies 
towards obfuscation in the accounts 
and records of private industry, it was 
believed that public industry could im- 
plement regulation with the necessary 
arsenal of facts to meet the arguments 
and evidence adduced by the utility 
companies. 


HE growing dissatisfaction with 

the workings of regulation after 
the war brought forward a new inter- 
pretation of the yardstick idea. This 
time it was put forward as a method of 
compelling reductions in rates by the 
competition of public plants or by the 
threat of such competition, a compul- 
sion believed to be-necessary owing to 
the failure of the commissions to pro- 
tect consumers against exploitation. 
As thus reinterpreted, the yardstick 
idea became a part of the TVA pro- 
gram. I quote from the President’s fa- 
mous campaign speech on September 
21, 1932, at Portland, on the Columbia 
river : 

Here you have the clear picture of four 
great government power developments in the 
United States, the St. Lawrence river in the 
Northeast, Muscle Shoals in the Southeast, 
the Boulder dam project in the Southwest, 
and, finally but by no means the least of 
them, the Columbia river in the Northwest. 
Each one of these will be forever a national 
yardstick to prevent extortion against the 
public and to encourage the wider use of 
that servant of the people—electricity. 

The power issue, where vigorously han- 
dled in the public interest, means abundant 
and cheaper current for American industry, 
reduced rates and increased use in millions 
of urban and rural homes, and preservation 
of our water-power resources in codrdina- 


tion with flood control, reclamation, and ir- 
rigation. 


The above variations on the original 
yardstick theme might be called: 
1, The institutional alternative varia- 
tion; 
2. The cost comparison variation ; 
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3. The “birch rod in the cupboard 
variation following President Roos 
velt’s own designation. 


if Bie yardstick idea is made an j 
tegral part of the TVA sety 
through § 14, where the board is 
quired to keep complete accounts of th 
cost of generation, transmission, anj 
distribution of electric energy in orde 


gress from time to time “with appro 
priate analyses and recommendations’ 
and are also to be made available t 
regulatory commissions, both state and 
Federal. The section is not very apt! 
or clearly worded, but it seems to bé 
clear that the cost and rate compariso 
variation of the yardstick idea was in 
tended by the Congress. 

It was inevitable that, owing to this 
historic background and sponsorship, 
the TVA should become the outstand- 
ing example of “yardstick” regulation. 
Proponents and opponents of the 


project used it for their own peculiar - 


purposes until the yardstick began to 
mean “all things to all people.” 

The Congressional investigating 
committee was directed to ascertain 
“whether, by accounting methods and 
cost charges applicable to private indus- 
try, the electric rates of the Authority 
provide a legitimate, honest ‘yardstick’ 
of equitable rates of private industry.” 
In answering this question the majority 
and minority reports are again diamet- 
rically opposed. ; 


_— majority conclude that the re- 
tail rates do afford a fair yard- 
stick. In doing so, they set up this defi 
nition of a yardstick: 
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The yardstick is not in the Authority’s 
wholesale rates but in the retail rates of the 
various municipalities and other local organ- 
izations that have purchased Authority 
power and distributed it at unusually low 
rates. If their operations are shown to be 
of a kind that may be substantially dupli- 
cated in other parts of the country, their 
rates may be considered a nation-wide yard- 
stick or measure of results to be expected. 
In accepting this definition the ma- 

jority follow the analysis submitted by 
Leland Olds, now member of the Fed- 
eral Power Commission, formerly ex- 
eutive secretary of the New York 
Power Authority. 

The majority impliedly criticize the 
changing interpretations of the yard- 
tick as contained in Director Lilien- 
thal’s public speeches. They point out 
that in the fall of 1933 he “spoke of 
the Authority’s power program as be- 
ing planned to resemble a privately 
owned power enterprise as closely as 
possible, in order to carry out the Pres- 
ident’s plan for a yardstick.” This in- 
terpretation is rejected. Another view 
put forth on December 29, 1935, when 
“he spoke of the Authority as being a 
yardstick not only of electric costs but 
also of mass consumption, of the ef- 
fect of labor policies on construction 
costs, of the use of electricity on farms, 
and of integrated water control,” is 
condemned as having “brought the 
subject to its highest point of uncer- 
tainty and confusion.” But later, as 


they find Director Lilienthal moving in 
the direction of their own “more pre- 
cise” definition, they find that this 
yardstick can “form a basis of investi- 


gation and judgment.” 
| iy seems appropriate to insert at this 
point the views of the minority. 
With ill-concealed asperity they “vig- 
orously dissent” from the finding of 
the majority and conclude instead 
“that the TVA yardstick is not only 
meaningless, but worse, is misleading, 
deceptive, unfair, and dishonest as a 
measure of the fairness of the rates of 
privately owned utilities not enjoying 
the subsidies and advantages of which 
TVA may avail itself.” They resent 
the bringing forward of what they be- 
lieve to be “an entirely new yardstick 
theory,” differing radically from the 
one which was made “a household 
word throughout the country.” 

The new theory referred to was the 
so-called ‘consumers’ yardstick” put 
forward by J. A. Krug of the Author- 
ity in which he sought to prove that the 
wholesale rates covered the cost of pro- 
duction, transmission, and marketing 
of such power, and that the retail rates 
covered the wholesale price of power 
and the additional costs of distribution. 
What irked the minority was that this 
interpretation of “fairness” in a yard- 


q 


the yardstick idea. This time tt 


“THE growing dissatisfaction with the workings of regula- 
tion after the war brought forward a new interpretation of 


was put forward as a method 


of compelling reductions in rates by the competition of pub- 
lic plants or by the threat of such competition, a compulsion 


believed to be necessary owing 


to the failure of the commis- 


sions to protect consumers against exploitation. As thus 
reinterpreted, the yardstick idea became a part of the TVA 


program.” 
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stick sidestepped all the criteria of com- 
parability which underlay their own 
view of a yardstick. They resented Mr. 
Krug’s bland explanation : 

There are some unquestionable advantages 
inherent in public operation, but that is no 
argument against the fairness of the con- 
sumer yardstick. Wherever the combination 
of public functions permits economies 
which result in the production of power at 
lower cost than is possible under single- 
purpose operation, the consumer should re- 
ceive the benefits of this natural economy. 
Similarly, the consumer of power produced 
by public agency should bear only the cost 
of money to the public agency, even though 
a private competitor would be obliged to pay 
more. 


If this is the TVA yardstick by 
which the fairness of private rates is to 
be measured, they concede that no “pri- 
vate company, however well managed, 
can hope to operate in competition with 
a Federal agency.” This fact, they as- 
sert, could be established without in- 
vestigation by a Federal committee or 
demonstrated without the expenditure 
of half a billion dollars. 


HE minority then go on to point 

out that for TVA rates to be a 
“fair” yardstick for private enterprise, 
at least the following additional correc- 
tive factors must be allowed for: 


1. A differential for the higher cost 
of capital to private enterprise ; 

2. A differential to allow for the fact 
that only 47 per cent of the fixed 
charges are allocated to power under 
the Authority’s financial plan while 
private enterprise must meet the full 
cost ; 

3. A differential to allow for the 
higher taxes paid by private enter- 
prise. 


Making only the adjustments sug- 
gested above would add an annual cost 
of $26,369,079 to the admitted costs 
of the Authority, converting an appar- 
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ent profit into a deficit, and proving 
that TVA rates must be more than 
doubled in order to include all the cost 
elements which would be incurred un- 
der private operation. I pass no judg. 
ment upon the probity of these figures 
at this point. ‘ 
Before returning to the viewpoint 
of the majority, I desire to call atten- 
tion to the brief discussion of the yard- 
stick problem in the Report of the Chief 
Engineer in Appendix B. In three preg- 
nant pages the engineering and eco- 
nomic staff call attention to the ambi- 
guity and muddle-headedness exempli- 
fied by the yardstick provision of the 
joint resolution. The present writer 
finds himself in complete agreement 
with the substance of the following 
paragraph which we quote: 


What does the term “yardstick” itself im- 
ply, as used in the resolution? Generally 
speaking, the term has been used by some 
proponents of the Tennessee Valley Au- 
thority in conformity with their wish to at- 
tribute to Tennessee Valley Authority op- 
erations the virtue of an exact measuring 
rod by which to judge the equitableness of 
private industry’s rates; or it has been a 
convenient catch phrase for critics of the 
Tennessee Valley Authority who wish to 
refer to the yardstick as a “rubber yard- 
stick” or a “24-inch yardstick,” or some other 
term implying intellectual dishonesty on the 
part of those who are applying the yard- 
stick. Both groups play on the conception 
of a yardstick as a definite measure of 
length and a standard unit of measurement, 
the standard yardstick being a certain metal 
bar at a certain temperature in a certain 
glass box at the Bureau of Standards in 
Washington, D. C. The conflicting applica- 
tions of the term “yardstick” have led to un- 
fortunate consequences, including the im- 
plication of the “yardstick” provision of the 
congressional resolution that an investiga- 
tion by definite and incontrovertible engi- 
neering, accounting, and statistical methods - 
can establish the “true” length of the yard- 
stick in absolute terms. It is time that the 
impossibility of this “absolute” concept of 
the yardstick be realized. A reasonable, con- 
structive use of the term should be employed 
or the use of the term in connection with 
Tennessee Valley Authority rates should be 
abandoned entirely. 





THE YARDSTICK ONCE MORE 
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Yardstick Part of TVA Set-up 


ial Bien yardstick idea is made an integral part of the TVA set-up 
through § 14, where the board is required to keep complete ac- 
counts of the cost of generation, transmission, and distribution of elec- 
tric energy in order to accumulate data useful to Congress in the formu- 
lation of legislative policy. These data are to be reported to Congress 
from time to time ‘with appropriate analyses and recommendations’ and 
are also to be made available to regulatory commissions, both state and 
Federal.” 





| ago I had concluded that the 
yardstick idea is a will-o’-the-wisp 
which lends itself admirably to propa- 
ganda purposes, but the pursuit of 
which could end only in a bog of dis- 
cussion, of claim and counterclaim. Be- 
fore the Authority had been heard of, 
inan article for this journal, I attempt- 
ed to explain the scientific elements into 
which the complex concept of a yard- 
stick needs to be analyzed in order to 
yield some fruit. I will not repeat the 
analysis here. But I may be permitted 
to add here that successively as con- 
sultant, special adviser to the board, 
and chief power planning engineer, I 
sought to discourage the use of the 
yardstick analogy. Certainly, in its 
naive form, that contemplated by the 
congressional resolution, it is subject 
to the imperfections to which the engi- 
neering report makes reference. As a 
cost yardstick, it is complicated by the 
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presence of joint costs arising from the 
multipurpose character of TVA opera- 
tions. As a price yardstick, it is at- 
tuned to the conditions of an experi- 
ment in market development where 
rates are merely a means to achieve as 
quickly as possible full utilization of 
plant, and where the levels of unit costs 
are the resultant of the degree of utili- 
zation achieved. The technical report 
on pages 200 to 203 calls attention to 
these conditioning factors, but both the 
majority and minority report fail to ac- 
cord them the weight which they de- 
serve. 


A’ a result, the minority indulges it- 
self with a childish computation 
which charges all the costs of a multi- 
ple-purpose enterprise to power alone 
and imputes fixed charges in terms of 
private operation. That is setting up a 
straw man with a vengeance. 
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HE majority are careful to rede- 

fine the yardstick by eliminating 
wholesale costs. By this maneuver they 
escape the charge that they are using a 
joint cost public enterprise as a basis 
for measuring the reasonableness of 
charges for private enterprise where 
these economies do not obtain. For the 
retail rates they content themselves 
with showing: 

1. That, in passing through the gate- 
way from the Authority to the distrib- 
utor, the Authority’s power carries 
wholesale rates comparable to the costs 
incurred by private companies ; 

2. That there are no concealed sub- 
sidies in the form of promotional 
services and advertising provided for 
by the government, but that these are 
expenditures openly made, the benefits 
from which are also available to 
private enterprise; and 

3. That the accounting methods and 
cost charges of the municipalities and 
coéperatives distributing the Author- 
ity’s power are fairly comparable with 
the accounting methods and cost 
charges of the private power industry. 


i lies the present writer this procedure 
of salvaging the yardstick is not 
very convincing and represents the 
weakest portion of an otherwise admi- 
rable report. For instance, the follow- 
ing analysis as to wholesale rates does 
not appear to be well founded : “Taking 
all the available evidence into consid- 
eration, it appears that the Authority is 
not underselling the market for priv- 
ately generated power by more than a 
mill or two, if at all.” Then, by com- 
paring retail bills for domestic and 
commercial customers in Knoxville 
with the same retail costs for 25 cities 
of comparable population, they arrive 
at the conclusion that since a “differ- 
ence of one mill only accounts for from 
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2.9 per cent to 7.9 per cent of the dif- 
ference between the Authority’s retail 
rates and the comparable rates for the 
25 companies, it may be safely conclud- 
ed that the range in wholesale rates 
does not account for the striking dif. 
ference in retail rates.” 


HIS merely states a truism which 

has long been recognized ; namely, 
that the unit cost of bulk power repre- 
sents by far the smaller part of the unit 
cost of energy delivered to the typical 
residential or commercial customer. It 
would be a much larger share of the 
bills of industrial customers using en- 
ergy in quantities because of the well- 
known fact that distribution costs for 
bulk power are relatively less im- 
portant. 

In my view, it would be much more 
to the point to stress the fact that, as- 
suming a reasonable use factor, the 
cost of transmitted power to private en- 
terprise is probably from 1 to 2 mills 
higher than the 4.5-mill cost (approxi- 
mately) of the same power to TVA, 
and that, therefore, the so-called gate- 
way price to private enterprise is from 
22 per cent to 44 per cent higher. This 
would be making a direct comparison 
and not losing its significance by merg- 
ing it in a larger selected total by the 
logical trick of “de minimis.” 

The fact of the matter is that the 
basic computations by Mr. Olds, upon 
which rests the conclusion that the two 
kinds of gateway costs are comparable, 
are none too probative. Conceding that 
there are write-ups in the nominal © 
capital of the Alabama Power Com- 
pany, which is used as a principal illus- 
tration, it is at least doubtful whether 
these amount to “at least $35,000,000,” 
or whether the “dead-reckoning”’ type 
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of allocation indulged in by Mr. Olds 
between wholesale power production 
costs and retail distribution costs 
should be accepted. My own observa- 
tions and investigations lead me to be- 
lieve that no very great fault can be 
found with expenditures, alleged to be 
subsidies, by the Authority to its retail 
distributors. Also, I agree with the 
majority in their conclusion that ac- 
counting methods are fairly compar- 
able. But the gateway costs of whole- 
sale power are far from comparable. 


Pe the present writer’s viewpoint, 
the discussion of the yardstick 
problem in the reports of the commit- 
tee is largely vitiated by the failure to 
distinguish between the use of TVA re- 
sults of operation as standards of com- 
parison and the use of these results in 
drawing a contrast with the procedures 
of private enterprise. The former 
would be the “yardstick” properly so- 
called. 

In this case, in order to constitute a 
fair comparison, the underlying condi- 
tions would have to be reasonably com- 
parable. TVA operations obviously do 
not lend themselves to this purpose un- 
less corrective factors are introduced 
which allow for the differences in con- 
ditions. Overall comparisons of rates, 
such as Representative Rankin of Mis- 
sissippi is fond of making, are ex- 
amples of such inadmissible compari- 
sons. In contrast with the more re- 
fined analyses, this is using the yard- 
stick in its naive form. On the other 
hand, TVA operations, when properly 
analyzed and put upon a comparable 
basis, can provide not one naive yard- 
stick, but many scientific yardsticks, 


particularly of unit costs of operation. 
These can be made useful instruments 
of regulation in the hands of unbiased 
and scientific practitioners. It is sub- 
mitted that this is the true meaning of 
the yardstick procedure as written into 
§ 14 of the act. 


uT what of the other use of TVA 
operations as a contrast with 
those of private enterprise when pub- 
lic capitalism is envisaged as an alterna- 
tive to private capitalism? Perhaps it 
would be conducive to a better under- 
standing of the subject if the yardstick 
conception in this connection were 
given up entirely. This was the type of 
analysis presented to the committee by 
J. A. Krug, power engineer for the Au- 
thority, and defended by him as a “‘con- 
sumers’ yardstick.” This type of com- 
parison would marshal costs as actual- 
ly measured by public management and 
would measure surplus profits after 
giving effect to the government’s su- 
perior credit and its advantageous sit- 
uation in other respects. This is the 
form in which the issue of public versus 
private ownership usually confronts the 
public, when a choice has to be made 
between two distinct types of institu- 
tional arrangements. The yardstick is- 
sue, whether private enterprise can be 
asked to achieve the same results, is 
here relegated to the background and 
the only question is whether, in the 
light of these contrasts, private capital- 
ism should be retired in favor of pub- 
lic capitalism. This is the challenge of 
TVA from an institutional point of 
view, a challenge which goes much 
deeper than any mere yardstick com- 


- parison. 
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Lean Years for the Rails 


Causes of the distemper from which the 
industry 1s suffering 


The recent upswing in transportation should not blind us to the long- 
range trend affecting the rails. The decreased flow of goods from the 
nation’s factories, fields, and mines is not wholly responsible for the 
condition of the railroads prior to last September. The trouble is, says 
the author, that there is not only less to offer but that the railroads have 
been elbowed out of a sizable portion of what there is. Nevertheless, in 
spite of the vicissitudes of the last decade, the railroads, he says, will 
continue to play a vital rdle in the country’s economy. 


By LESTER VELIE 


HE current business upturn, 
jee provides a happy interlude 

in nine lean years of railroading, 
tends to obscure for the moment what 
had become increasingly apparent prior 
to September; namely, that the rail- 
roads, over the long term, are obtaining 
less and less of the nation’s available 
transportation business. 

At a time when the Federal Reserve 
Board index of industrial production is 
flirting with 1929 levels, this relative 
loss of traffic is likely to be overlooked, 
since it is the railroads that profit most 
from the feverish activity in coal, steel, 
and other heavy industries that flour- 
ish in the initial upswing stages. When 
near-capacity in the heavy industries 
slackens, however, it should again be- 
come clear that the distemper which 
has long sapped the vitality of the rail- 
roads cannot be remedied by more ac- 
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tive business alone—or at least by noth- 
ing short of the current brisk activity. 
The point is, there are now more trans- 
portation mouths to feed. We have 
more trucks, boats, pipe lines, more air 
transport. And, as they grow lustier, 
they gobble more of the traffic. 

The extent of traffic diversion from 
the railroads and its implications are 
at last coming to be fully grasped. Re- 
cent disclosure by the Interstate Com- 
merce Commission, for example, that 
motor carriers under its jurisdiction 
grossed $700,000,000 in 1938 — 
roughly 25 per cent of the freight rev- 
enues realized by the railroads last year 
—jarred the railroad and railroad in- 
vestment community considerably. The 
39,000 interstate carriers which 
gleaned these revenues did not include 
strictly intrastate haulers, who took in 
about $800,000,000 more. 
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Estimates within the railroad indus- 
try are even gloomier. The Western 
Association of Railroad Executives fig- 
ured on the basis of 1936 data that for 
hire trucks of that year grossed $1,- 
930,000,000, and the Association of 
American Railroads, which has 
launched a research project to deter- 
mine the nature and extent of diversion 
by motor carriers, predicts it will find 
that the diversion exceeds even this 
startling amount. 

This diversion is, of course, part of 
a larger picture of fundamental eco- 
nomic change: relocation and decen- 
tralization of industry which places 
plants nearer markets, shortens the 
haul, and gives the motor carriers their 
chance; growing networks of hydro- 
electric power and natural gas with the 
consequent decline in the use of bitu- 
minous coal hauled on the rails ; decline 
in economic importance of such old 
railroading mainstays as anthracite coal 
and lumber ; growth of the pipe line and 
its penetration of the gasoline fields. 


nae: while the railroad still pre- 
dominates, its share of the total 
freight traffic has declined gradually 
but continuously. Consider Table I of 
percentage distribution of intercity 
freight handling by the six principal 
commercial transportation agencies : 


TABLE I 
PERCENTAGE OF FREIGHT Ton Mites HANDLED 


1937 
Steam railways 64.6 
Intercity trucks i : 
Great Lakes i 16, 


Table II compares the freight ton 
miles handled by the several agencies 
in 1937 with 1926: 
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TABLE II 


CHANGES IN 1937 Ton Mites HaANpDLED 
CoMPARED WITH 1926 

Amount 
(000 omitted) 
dec. 84,628,245 dec. 18.9 
inc. 19,850,000 inc. 84.4 
. inc. 3,206,167 inc. 3.6 


. inc. 7,340,066 inc. 76.9 
inc. 23,093,161 inc. 106.4 
inc. 2,156 inc. 100. 


Per cent 


Steam railways .. 
Intercity trucks.. 
Great Lakes . 
Other inland 
waterways .. 
Pipe lines 


It is clear that something has hap- 
pened and continues to happen to the 
railroads which requires reorientation 
of management thinking in regard to 
policies that worked so well in the hap- 
pier prewar monopoly days but are now 
found wanting. 

The point is that returning prosperity 
alone will not mend the railroads’ de- 
clining fortunes. To understand why, 
it is helpful to study the downward 
course of the various important classes 
of railroad freight. 

Most important, revenue-wise, of the 
six classifications into which railroad 
tonnage is divided is that of Manufac- 
turers and Miscellaneous. In 1938 
fully 36 per cent of total rail freight 
revenues were derived from this source. 

In 1928 the railroads reported $1,- 
641,000,000 of revenues from Manu- 
facturers and Miscellaneous. By 1937- 
38 these revenues had declined to an 
average $1,227,000,000. Had revenues 
maintained the relation to production 
prevailing in 1928, revenues in 1937-38 
would have averaged $220,000,000 
more than were actually reported. The 
estimated $220,000,000 of profitable 
traffic, which the railroads lost, obvi- 
ously was split among the railroads’ 
several rivals. 


1 This is an estimate obtained by projecting 
into 1938 the ICC estimates of potential railway 
tonnage for 1928-1937. 
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 wesg the most important items in 
the foregoing classification are 
petroleum and petroleum products. 
From these the railroads have long de- 
rived substantial revenues. But the rail- 
roads’ hold on the business is slipping. 
Although 1938 production of petro- 
leum and petroleum products topped 
that of 1928 by 33 per cent, rail rev- 
enues were down 40 per cent. From 
$356,600,000 in 1928, revenues had 
shrunk to $211,200,000 in 1938. 

The villain in the piece (for the rail- 
roads) is the pipe line. Introduced 
three-quarters of a century ago in 
Pennsylvania to transport crude oil in 
competition with teamsters, the pipe 
line today has blossomed into a 110,000 
mile network through which pulse (at 
rates substantially below those of the 
rails) 69.3 per cent * of crude oil pro- 
duced in the United States. The rails, 
on the other hand, transport a negligi- 
ble 2 per cent originating from new 
wells which pipe lines have not as yet 
reached, from miscellaneous shipments, 
and from wells whose sparse output 
renders the pipe line uneconomic. 

The showing of the railroads once 
was happier. In 1925, the rails were 
originating 93 per cent of the total pro- 
duction. In the 1931-1937 period, while 


2 As of 1937. 


q 


e 


the quantity of crude originated by the 
pipe lines was increasing 81 per cent, 
that of the Class I railroads was shrink- 
ing 443 per cent. 

The growth of the pipe line for the 
transportation of crude had a deleteri- 
ous effect upon railroad revenues from 
two points of view. Besides depriving 
the rails of traffic from the wells, it 
encouraged the removal of the re- 
fineries from the production areas 
nearer to the markets for petroleum 
products and so shortened the haul for 
refined products. The crude from the 
mid-continent area, for example, is 
now piped to the refineries near the big 
consumption centers, and refined prod- 
ucts are moved by rail generally less 
than 450 miles. Shortening of the haul 
for refined products has, of course, 
created fat pickings for the motor car- 
riers, and they have not been slow to 


seize the opportunity. 
B” the railroads’ cup apparently is 
not yet full. And it remains for 
the young and pushing gasoline pipe 
line to fill it overflowing. It was bad 
enough for the railroads when the 
gasoline pipe line was used only for 
moving oil and gasoline to tidewater 
shipping terminals. It became decidedly 
worse nine years ago when the petro- 


“In 1928, the railroads were hauling 67.8 per cent of pas- 
senger [motor] cars and trucks produced in that year, with 
motor carriers hauling 28 per cent and boats 4.1 per cent. 


By 1932 the rails were hauling 44.6 per cent of the total, 
while trucks were hauling 51.6 per cent. The rails slipped 
farther in 1937, hauling 41.9 per cent as against the 50.9 
per cent hauled by the trucks and 7.2 per cent by boat. The 
picture changed but slightly last year with the rails clinging 
to 43.6 per cent of the traffic with the trucks taking 49.1 per 
cent and the boats 7.2 per cent.” 
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leum industry began to use the pipe line 
to distribute gasoline to markets. Ship- 
ping of gasoline by pipe line was begun 
early in 1930 by the Tuscarora Oil Co., 
Ltd., which owned a line extending 
from the refineries of the Standard Oil 
Co. of New Jersey, the parent com- 
pany, to a point in western Pennsyl- 
vania. Others soon followed, linking 
refineries in Oklahoma and Kansas 
with important centers including Chi- 
cago, Milwaukee, and St. Paul. 

Once launched, the growth of the 
gasoline pipe line continued unbroken 
even through the lean depression years. 
In 1931 the percentage of gasoline 
transmitted by pipe lines was 4.77 of 
that originated by the railroads. In 1937 
it had grown to 21.28 per cent. In the 
1931-1937 period, the quantity of gaso- 
line originated by pipe lines increased 
302 per cent. In the same period the 
quantity originated by the railroads de- 
creased 9.84 per cent. 

Preliminary Interstate Commerce 
Commission data disclose that the on- 
rushing gasoline pipe line did not stop 
for breath in 1938. While the flow of 
all petroleum, crude and_ refined, 
through pipe lines dropped 9.41 per 
cent in 1938, the flow of gasoline 
through pipe lines spurted 5.54 per 
cent, which spelled out a further diver- 
sion of approximately 4,000,000 bar- 
tels of profitable traffic from the rail- 
roads. This helps explain why revenues 
from “petroleum, refined, and all other 
gasolines” declined $6,285,000 from 
the 1937 revenues. And the end, ap- 
parently, is not yet in sight. 


S EEPING revenues are evident also in 
another important source of rail 
traffic, the automobile industry. Pro- 
duction of trucks and passenger cars 
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in 1938 totaled 2,489,635 units as 
against 4,352,759 units in 1928, a drop 
of 40 per cent. But revenues from auto- 
mobiles and related products were 
down 59 per cent. 

Here’s why: In 1928 the railroads 
were hauling 67.8 per cent of passenger 
cars and trucks produced in that year, 
with motor carriers hauling 28 per cent 
and boats 4.1 per cent. By 1932 the 
rails were hauling 44.6 per cent of the 
total, while trucks were hauling 51.6 
per cent. The rails slipped farther in 
1937, hauling 41.9 per cent as against 
the 50.9 per cent hauled by the trucks 
and 7.2 per cent by boat. The picture 
changed but slightly last year with the 
rails clinging to 43.6 per cent of the 
traffic with the trucks taking 49.1 per 
cent and the boats, 7.2 per cent. 

The heated contest for this business 
has aroused considerable recrimination 
between the railroads and the truckers, 
and last fall rail managements turned 
on their tormentors, slashing rates on 
automobiles moving from Detroit east 
to the seaboard. The ICC intervened 
and suspended the rates thus nipping an 
incipient, costly rate war. The truckers’ 
foray upon rail automobile carload- 
ings apparently has continued this year 
with unabated vigor. 

For example, organized truckers, re- 
porting traffic to the American Truck- 
ing Association, disclosed that their 
loadings of automobiles and trucks 
rose 49 per cent in January over the 
similar 1938 month, rose 70 per cent 
in February, 91.9 per cent in March, 
51.6 per cent in April, and 56 per cent 
in May (despite the Briggs strike). 

This constituted an average 63.7 per 
tent increase in motor carrier haulings 
of automobiles for the first five months 
of the year. The increase in automo- 
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TABLE III 


RELATIVE GROWTH OF COAL, OIL, AND WATER POWER* 
(Ficures Are Expressep As PERCENTAGE OF 1918 RaTE) 
Petroleum 


Pa. Bitu- 

Anthra- minous 
Year cite Coal Coal 
1918... 100 100 100 
1928... 86 85 
1929 ... 
19382 os. 
1936... 
1937)... 


Total 
Total Domestic 
Crude 


Total 
Nat. Nat.Gas Water 
Gas Pet. 
100 100 100 100 
253 218 241 
283 266 274 
221 216 212 
309 288 287 
359 326 330 


Per Cent oF Tota, BTU EguivaLent ContTRIBUTED By COAL, 
Or, Water PoweER 


69.5 
DZS «vice 53.2 
1929 35.690 52.8 
1932... 7.9 45. 
1936 ... 6.2 47.1 
1937 ... 5.4 45. 


1918 ...12.3 


14.4 


*Minerals Yearbook 1938, Bureau of Mines, Department of the In- 


terior. 





bile production for the first five months 
was 49 per cent over that of 1938, in- 
dicating that the motor carriers were 
eating further into the rails’ share of 
this business. 


HE foregoing instances of rail 

traffic deterioration deal largely 
with the loss of revenues to competi- 
tors. We now come to an instance of 
what happens to rail revenues when an 
important traffic-producing industry it- 
self becomes the victim of diversion. 
The industry is coal, both bituminous 
and anthracite. Bituminous is an old 
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railroad mainstay, accounting in 1938 
for 64 per cent of the products of mines 
revenues and for 17 per cent of all 
freight revenues. But bituminous coal 
has been letting the railroads down, be- 
cause bituminous coal itself has been 
losing ground to oil, natural gas, and 
hydroelectric power. 

The Bureau of Mines disclosed in its 
latest annual study of the relative rate 
of growth of coal, oil, and water power 
that 1937 production of bituminous 
was 24 per cent below the 1918 level; 
that Pennsylvania anthracite was 48 
per cent below the 1918 production. 
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Petroleum production, however, had 
advanced 359 per cent since 1918, nat- 
ural gas 326 per cent, and water 
power 287 per cent. 

Table III gives a swift picture of 
what has been happening to an old 
friend of the railroad industry (p.744). 


Pies which moves in carload lots 
at a low rate per ton mile has de- 
clined in importance. As for anthracite, 
its downhill course has pushed a num- 
ber of the industry’s one-time stronger 
systems to the brink of bankruptcy. 

Thus, rail revenues from bituminous 
coal in 1938 and 1937 averaged $562,- 
600,000 as against $785,500,000 in 
1928. To the mischief done by the 
secular deterioration of the coal indus- 
try must be added as well the inroads 
of competitors. For even in the hauling 
of coal, about one-third of the loss 
could be ascribed to causes other than 
the decline of production. 

In agricultural products, too, and in 
the related animals and products classi- 
fication, the railroads’ position has been 
substantially undermined. Production 
of agricultural products in 1937-38 
averaged 15 per cent below that of 
1928, but hauling of agricultural prod- 
ucts by the railroads had slipped 22 per 
cent, and revenues declined $233,000,- 
000 or 31 per cent. 

The railway traffic in animals and 
products (which includes cattle and 
hogs, poultry and dairy products) suf- 
fered even more in the 1928-1938 pe- 
riod. Although production in 1937- 
38 averaged one per cent higher than in 
1938, the average railroad tonnage of 
animals and products during 1937-38 
was down 42 per cent. Thus the 1928 
revenues of $242,600,000 had shrunk 
to an average of $157,900,000 in 
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1937-38. Had tonnage maintained the 
1928 relationship to production, the 
roads would have gleaned an average 


~ $108,600,000 more than they actually 


did in 1937-38. Again the truckers 
crowded out the rail carriers. Oddly 
enough, trucks nabbed this traffic de- 
spite the higher truck rates onlive stock, 
indicating considerations of speed and 
facility of handling played a part. In 
any case the trucks, which were ac- 
counting only for 5.2 per cent of live 
stock hauling in 1920, had cornered 
54 per cent of the traffic by last year. 


|: gear leaving the agricultural 
products and animals classifica- 
tions, it is interesting to observe the 
career of two items—cotton and milk. 

In 1937 cotton traffic was down 44 
per cent from 1928 despite the 8 per 
cent bulge in production over the !at- 
ter year. Relocation of the textile in- 
dustry from New England to the cot- 
ton-growing states was an outstanding 
economic factor. Whereas 56 per cent 
of the cotton used in America was con- 
sumed in cotton-growing states in 
1920, by 1938 fully 85 per cent was 
being consumed in the cotton-growing 
areas. Removal of mills to the centers 
of cotton production, of course, gave 
rise to the direct delivery of cotton by 
truck. 

A word about milk : In 1933 the Fed- 
eral Codrdinator of Transportation 
disclosed that the railroads hauled 
3,000,000 tons of milk and cream, 
about 6 per cent of the production for 
that year. In 1937 production of milk 
was up 4.20 per cent in comparison 
with 1929. Rail revenues, however, 
liad plummeted 66.2 per cent. To the 
industry as a whole the item is of 
minor consequence, but it provides an 
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instance, although an extreme one, of- 


what is happening to the railroads. 

Space does not permit an extensive 
recital of railroad freight deterioration, 
but the story is incomplete without a 
reference to the course of less-than-car- 
lot freight. The railroads are at their 
best competitively in the hauling of long- 
distance, carload shipments. They are 
most vulnerable in the movement of 
packaged goods and other items which 
make up in less than car lots and which 
require pick-up and delivery service. 
Thus, less than car-lot shipments had 
already declined substantially in 1928 
after achieving a peak in 1920. By 
1937-38, revenues from this source 
were averaging $251,300,000 as 
against $512,500,000 in 1928. Had less 
than carload shipments kept pace with 
the level of general business, the rail- 
roads would have realized during 1937- 
38 approximately twice the revenues 
they actually obtained. 

Although relocation of key merchan- 
dise warehouses nearer large markets, 
and the consolidation of I.c.1. shipments 
into carload lots by forwarders, played 
important roles, the principal explana- 
tion for the swift shrinkage in l.c.l. 
rail shipments is the competition from 
the motor carriers. 


Ao PSE at what has been happen- 
ing in regard to this classifica- 


tion this year is illuminating. An ap- 
proximation of the diversion that is 
going forward can be obtained by com- 
paring truck tonnage figures of the 
American Trucking Association with 
railroad data on less than carload mer- 
chandise traffic and miscellaneous 
freight loadings. The comparison is 
summed up in Table IV (below). 

The May report of tonnage to the 
A.T.A., by the way, indicated the 
heaviest movement of revenue freight 
by motor trucks in any single month 
since January, 1937, when the associa- 
tion began computing national truck- 
loading averages. In any case, it can 
be seen that the railroads’ recovery 
from the 1938 traffic slump was at a 
substantially lower rate than that of the 
truckers. 

All of the foregoing dolorous re- 
cital of what has happened to railroad 
freight in general and to specific “back- 
bone” items in particular should con- 
vince the reader that changes in the na- 
tion’s economy and the growth of com- 
petitive forms of transportation have 
diverted from the railroads millions of 
dollars in revenues which no resurgence 
of industrial activity alone can fully 
restore. 

Estimates based on data compiled 
by the ICC indicate that failure of the 
railroads to hold the ratio of traffic to 
production that prevailed in 1928, cost 


TABLE IV 


Percentage rise in rail 
l.c.l and gen. mdse. load- 


Percentage rise in truck 
tonnage reported to 


ings over similar 1938 A.T.A. over similar 1938 


ry 
Average % inc. for 5 mos. 
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month 
32.7 
19.3 
23.4 
25.7 
26 


25.4 
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them an average $800,000,000 of rev- 
enues during 1937-38. Loss from com- 
petitive rate cuts has cost the railrcads 
at least another $25,000,000, according 
to the ICC. And had passenger revenues 
in 1937-38 remained at the 1928 level 
instead of dropping to $500,000,000 
less, railroad revenues for 1937-38 
would have averaged an estimated $1,- 
325,000,000 more than the railroads 
actually reported. While this figure 
does not pretend to indicate the exact 
loss to the railroads, it affords a fair 
approximation of what has taken 
place. 


E hiws railroads, of course, are aware 
by now of the erosion of their 
traffic by competitors. But the aware- 
ness has come somewhat belatedly as 
is proved by the fact that the carriers 
have only recently begun to clamor 


against the allegedly unfair advantages 
enjoyed by their rivals in the struggle 
for traffic. 

The railroads contend, for example, 
that while they have to build, maintain, 
and pay taxes on properties which they 
use, the motor carriers enjoy what 
amounts to substantial subsidies by 
paying less than their full share of 
highway costs. And the same can be 
said of the inland water carriers. 

The railroads’ contention is sup- 
ported by the then chairman of the In- 
terstate Commerce Commission, W. 
M. W. Splawn, who stated last fall, 
“trucks now swarm over thousands of 
miles of new highways for which state 
and local governments are heavily in 
debt. They are not getting in taxes 
from the vehicles anything like enough 
to keep up the roads and retire bonds 
issued in building the highways.” 

Consequently, in the recommenda- 
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tions of the Committee of Six, named 
by President Roosevelt to suggest a 
program of remedial rail legislation, 
the rail managements suggested that 
the “situation between all modes of 
transportation be equalized . . . so as 
to provide a fair field for all and spe- 
cial favors for none.” Collaterally, the 
railroads demanded a national trans- 
portation policy providing for regula- 
tion that would preserve the “inherent 
advantages of each.” 


. should be pointed out that under 
the Motor Carrier Act of 1935, the 
interstate highway carriers are now 
subject to the same sort of regulation 
imposed upon the railroads. Intrastate 
regulation also is catching up with 
those truckers who ply their trade 
within the borders of one state, and 
competitive rates gradually are push- 
ing forward. However, a national 
transportation policy implemented by 
machinery to equalize competition 
would, in the long term, alleviate, to 
some extent, the railroads’ plight. 

But that it will cure the deep-rooted 
illness of the railroads is by no means 
clear ; and, if European experience can 
serve as a guide, it will fall somewhat 
short. Dr. Leopold Heinemann, former 
adviser to the Central Administration 
of German National Railways, points 
out that when Germany introduced spe- 
cial licenses for (container) service 
trucking, requiring special operating 
permits for every truck operated, serv- 
ice trucking was ruined; but the rail- 
roads did not profit. Private shippers 
bought trucks of their own, and finally 
the service truck license law was re- 
péaled. Similarly, when trucks were. 
forbidden to canvass for back freights 
in a number of European countries, Dr. 
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Lower Rail Revenue on Milk 


— 1933 the Federal Coérdinator of Transportation disclosed that 

the railroads hauled 3,000,000 tons of milk and cream, about 6 

per cent of the production for that year. In 1937 production of milk was 

up 4.20 per cent in comparison with 1929. Rail revenues, however, had 

plummeted 66.2 per cent. To the industry as a whole the item is of minor 

consequence, but it provides an instance, although an extreme one, of 
what is happening to the railroads.” 





Heinemann reports “it did not take 
long until storehouses which negoti- 
ated freights for truckers were opened 


. . . trucking companies pooled their 
vehicles ; truck terminals were opened 
all over Germany, England, and in 
many other European countries. The 
railroads’ share in those enterprises was 


considerable. But overhead expenses 
turned rail earnings into losses.” 


HILE the foregoing European 
experience does not mean that at- 
tempts to equalize competition should 
be abandoned, it does indicate that dras- 
tic curbs on competitors, even if pub- 
lic opinion sanctioned them, would pro- 
vide no solution. 
What then can the railroads do? 
Solutions advanced in the continuing 
years of the “railroad problem” vary 
from demands for practical abolition of 
all railway regulation to demands for 
government ownership. It has been 
variously suggested that the govern- 
ment guarantee rail-fixed debt ; that the 
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railroads be subsidized by the Federal 
government; that capitalizations be 
drastically pruned ; that “postal passen- 
ger rates” be tried ; that the roads con- 
solidate, merge, or codrdinate, and so 
on. 

From the railroads themselves little 
is heard as yet concerning the need for 
fundamental recasting of policies to 
meet a changed railroad situation—ap- 
parently because it is still hoped that 
traffic will be revived. From what we 
have seen of the forces behind declin- 
ing rail revenues, it would obviously 
not be wise to expect better times to 
bail the railroads out, and to be op- 
timistic about future earnings, it has 
been pointed out, would be about the 
worst thing that could happen to the 
railroads now. 

In view of the lessened earning 
power that probably will never be 
wholly or even substantially repaired, 
it is logical to believe that rail manage- 
ments should realize that old capitali- 
zations, which may have been justified 
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by earnings of the pre-diversion era, 
are now a menace to the railroads’ effi- 
cient operation and should be pruned at 
every opportune moment. 


ET we have the spectacle of the 
Lehigh Valley Railroad, an anthra- 
cite carrier whose hard coal revenues 
in 1937-38 averaged $6,000,000 less 
than in 1928, moving heaven and earth 
to consummate a voluntary interest re- 
adjustment plan which calls for partial 
deferment of interest and the accumu- 
lation of the unpaid portion over a 
5-year period. In view of the deteriora- 
tion of the anthracite industry, how 
good are the Lehigh’s chances of re- 
suming full interest payments in five 
years, let alone paying off substantial 
accumulations as well? The Baltimore 
& Ohio is in the same boat, financially, 
as is the Lehigh. Yet its 78-year-old 
president, Daniel Willard, pleaded be- 
fore a Senate committee which was 
considering the Chandler Bill, “Don’t 
force this last disgrace (bankruptcy) 
on me.” Mr. Willard’s plea typifies the 
psychological attitude of rail manage- 
ments toward capital readiustments. 
In regard to capitalization, the rail- 
roads point out that net capital out- 
standing in the hands of the public as 
at the end of 1937 totaled $18,319,- 
000,000 as against the ICC railroad 
property valuation of $20,269,000,000. 
But in view of curtailed earnings, it 
undoubtedly is a mistake to consider re- 
production cost the proper basis for 
evaluation ofrailroad property. Itseems 
that earning power should be the con- 
trolling consideration regardless of 
original investment. While a number of 
railroads have set excellent examples 
by pursuing a careful depreciation pol- 
icy and pruning capital structures, the 
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industry as a whole has failed to take 
the proper precautions. About one- 
third of the carriers are now undergo- 
ing involuntary surgical operations 
upon their capital structures as a result, 
and it is vital that the remainder of the 
industry take what steps are necessary 
and feasible to adjust capitalizations to 
the new competitive and economic sit- 
uation. 


HE railroads also should abandon 

unprofitable mileage. If the 230,- 
000-mile railroad plant is now larger 
than the demand for railroad service 
requires, it should be shrunk both by 
abandonments and by consolidation and 
mergers. Abandonments have been go- 
ing on apace. But consolidation and 
mergers have gotten nowhere because 
of opposition both from rail manage- 
ments and labor—opposition, inciden- 
tally, that is motivated by the same fear, 
loss of jobs. Commissioner Carroll 
Miller of the ICC has estimated that 
mergers could raise rail net by $500,- 
000,000, adding that unless rails merge 
privately they will do so under govern- 
ment ownership. 

Expenses must, of course, be care- 
fully pared. One of the chief items of 
operating expense is labor. While most 
rail workers cannot be said to be over- 
paid, locomotive engineers, firemen, 
brakemen, and train conductors enjoy 
advantages under the so-called “feath- 
er-bed” rules which are grossly unfair 
not only to the railroads but to other 
employees as well. The “feather-bed” 
rules problem has been gingerly 
avoided by the railroads. 

. The railroads have made great 
strides in improving service and adjust- 
ing rates so as to hold slipping traffic. 
But scrimping to meet interest pay- 
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ments has forced many roads to let 
their plants run down, and some means 
must be found to modernize plant and 
equipment either by paring of capitali- 
zations so that credits can again be at- 
tracted or by government loans to mod- 
ernize plant and equipment. To date, 
rehabilitation on a large scale has been 
possible only by the bankrupt carriers 
which, freed of their fixed interest obli- 
gations, have poured earnings into 
equipment and plant. 


| age vicissitudes of the last dec- 
ade the railroads will continue to 
play a vital rdle in the country’s econ- 


omy. Bulk goods, such as grain, build- 
ing materials, fuel, heavy industry 
goods, must continue to rely on rail 
transportation for economic long hauls, 
An important role for rail transporta- 
tion is assured over the predictable fu- 
ture. 

The industry, having recognized 
that its one-time monopoly position isa 
thing of the past, and that billions of 
dollars have been invested in competing 
forms of transportation, must take ef- 
fective steps, however, to readjust it- 
self to a new and perhaps lesser niche 
in the country’s economic scheme of 
things. 





—One-third of a Nation 


4 eo national director of the WPA theater project says 
ina public statement that, according toaWPA survey, 


the Federal theater plays have been seen by no less than 40,- 
000,000 persons. Is tt possible nowadays to getaWPA survey 
of American life that does not end up with 40,000,000 people? 
Controversy is still raging over the WPA survey which dis- 
covered that the number of people in the country without ade- 
quate medical care is 40,000,000. . . . In other words, the 
suspicion will not down that when the WPA embarks on a 
survey it does not count heads and then use the proper descrip- 
tive term for the total. It starts out with one-third of a nation 
in a country of something like 130,000,000 people, and gets 
its 40,000,000. 

“Tf the WPA made a survey of the number of Americans 
with defective teeth or enlarged tonsils or practically illiterate 
or enrolled enemies of the Liberty League or registered sup- 
porters of the CIO or firmly convinced that our colleges are a 
pooch, the answer in every case would very likely be 40,000,000 
people.” 

—Excerpt from The New York Times. 
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Wire and Wireless 
Communication 


HE Federal Communications Com- 

mission’s television committee in 
its second survey report of the new art 
made public November 14th advised 
caution on those who would place tele- 
vision in the category of the commercial 
project. At the same time the report 
made it clear that the FCC encourages 
the development of the art beyond the 
experimental stage, even if it is regarded 
as “not yet feasible” for regular com- 
mercial operation. 

Serving on the television committee 
are T, A. M. Craven, Norman S. Case, 
and Thad H. Brown. They said that less 
than a thousand television receivers have 
been sold since May and most of the 
number in New York city. The report 
stated : 

In spite of the technical progress noted, it 
is the opinion of the committee that the de- 
velopment of television as a service to the 
public has reached a crucial stage. The re- 
sponse of the public as reflected by the 
purchase of receivers has been disappointing 
to many in the industry. 

In spite of the discouraging factors the 
committee is of the firm conviction that 
while the public has not been eager to 
purchase receivers at this time, it does not 
desire to be deprived of the opportunity to 
enjoy the benefits of television when ready 
for public service. 

The report went on to state that some 
of the reasons for this apparent lack of 
interest would include the lack of tele- 
vision facilities on a nation-wide scale, 
lack of program service, both in quality 
and in quantity, in any community, and 
hesitation to purchase costly sets at an 
early stage of technical development. 
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Be report stated that “the commit- 
tee likewise is of the opinion that 
a wholesale distribution of receivers at 
this time is unsound because it may lead 
to retardation rather than to accelera- 
tion of the ultimate development of 
television.” 

Since only a few experimental sta- 
tions are offering broadcast service of 
televiews and sound to comparatively 
few receivers, it is not a convincing 
argument that removing the ban against 
commercialization would affect the de- 
velopment of television, it was said. 

A logical procedure, the report recom- 
mended, would be the establishment of 
television transmitting stations ade- 
quately equipped and organized to pre- 
sent a program service so attractive to 
the public that it would purchase the 
most modern receivers. The report said : 


No interests should be permitted to raise 
public hopes falsely, nor to encourage pub- 
lic investments where the state of scientific 
or economic development leaves any doubt 
that such hopes and expenditures are justi- 
fied for the use of the public property in the 
radio spectrum. 


On the basis of that finding, the com- 
mittee suggested that greater facilities 
be given to the experimenters to perfect 
the new art. It found that only 7 of the 
19 channels available for television have 
been developed. 

Among the committee’s recommenda- 
tions to encourage development are: 
Greater public participation in experi- 
mental operation of television ; construc- 
tion of more stations by properly quali- 
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fied applicants; adoption of a license 
policy for television broadcasters; and 
elimination of any regulation which in- 
terferes with proper economic processes. 

Also, allocation of not more than 
three of the lower frequencies to metro- 
politan districts in excess of 1,000,000 
population ; not more than two channels 
to areas of 50,000 to 1,000,000; and one 
channel for districts of less than 50,000. 

Also, the stimulation of technical de- 
velopment on additional channels now 
reserved for television, development of 
program service in conjunction with re- 
search and experimentation, establish- 
ment of minimum requirements for 
television transmitters, protection of the 
public, as far as possible, against loss 
«through obsolescense in receivers, and 
modification of prohibition against com- 
mercialism to permit sponsorship on ex- 
perimental programs, under certain con- 
ditions. 

* * * xX 

HE Nebraska Railway Commission 

last month ordered the Southern 
Nebraska Rural Public Power District 
to deénergize its electric transmission 
lines which parallel the telephone lines of 
the Glenwood Telephone Company at its 
Holstein exchange. The company had 
thirty days to comply. Commissioner 
Good dissented. Affirmative votes were 
by Chairman Maupin and Commissioner 
Swanson. 

Previously, when the power district 
filed an application for permission to 
build transmission lines, the commission 
ruled that during the time of construc- 
tion the district, as junior occupant, 
should bear all reasonable expense that 
may be necessary on its own lines or 
existing lines to insure reasonable safety, 
operation, and efficiency of existing 
lines, and that after the lines have been 
constructed and energized the district 
shall bear any reasonable expense that 
may be necessary to remove interference. 

It was pointed out, however, in the 
recent ruling, that the telephone com- 
pany was not involved in the district’s 
original application. The trouble arose 
when the district, without approval of 
the commission, rerouted lines so that 
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they conflicted with telephone lines of 
the Glenwood Company. 

The operator of the Holstein exchange 
testified that it would cost $841.45 to 
metallize the telephone lines paralleled, 
He also said that the company had 140 
subscribers and only 17 of these were 
receiving power from the district. 

Good based his dissent on the fact that 
metallic lines are better than grounded 
lines and that if the power district had 
to metallize the lines, the telephone com- 
pany would get something for nothing. 
Good said the highways are public prop- 
erty and no one should be allowed to 
monopolize their use. He also pointed 
out that a recent decision of the Arkansas 
Supreme Court, having the same con- 
troversy before it, found against the 
telephone company, declaring that where 
rural electric progress was under con- 
sideration a grounded system was out- 
moded, and that in such event it was not 
properly constructed. 

Good contended it is beyond the power 
of the Nebraska commission to compel 
the Federal government to provide 
money to metallize lines. 

‘Ee ae 

A= utilities commissioner’s as- 

sertion that the Southern Bell 
Telephone Company had sought to 
coerce the Tennessee commission by 
threats of political pressure on Novem- 
ber 15th brought an unequivocal denial 
of a company official. T, E. Baird, Ten- 
nessee manager of the company, told 
the commission that he had never threat- 
ened the commission in the manner at- 
tributed to him by Commissioner Leon 
Jourolmon. 

Jourolmon’s charge and Baird’s denial 
came during a hearing in which the util- 
ity was ordered to show cause why dial 
telephone systems should not be installed 
in twelve communities of middle Ten- 
nessee without increased rates. The 
commissioner’s question of a witness if 
he knew of “a policy of the company to 
coerce the commission to grant favors 
to the company” brought quick objection 
from E. W. Smith, company counsel. 

Jourolmon then took the stand and 
testified that Baird had told him “that 
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if we did not allow the company to go 
ahead with certain improvements they 
would do something about it,” and at- 
tributed to Baird the statement that 
“The company said the same thing in 
Georgia and then went out among the 
people and aroused them against the 
commission. 

Baird countered by saying that he had 
told Jourolmon of similar experiences 
in Kentucky and Georgia and of the 
company’s procedure of circulating peti- 
tions, but said, “Never, under any cir- 
cumstances nor at any time have I made 
the statement Mr. Jourolmon has just 
made.” 

The show cause order was issued after 
the commission learned that the com- 
pany planned to convert systems at 
Culleoka, Carthage, South Pittsburg, 
Jasper, Whiteville, Southport, War- 
= trace, Williamsport, Clinton, and Oliver 
Springs. Previously it had granted the 
utility permission to proceed with the 
work at Charleston and Dickson, where 
a proposal to convert systems at a 25 
per cent increase in rates first brought 
the case to the commission’s attention. 

=. £ 

= of the Minnesota Railroad 

and Warehouse Commission’s May 
2nd “compromise” telephone rate order 
nullifying about half of a previous re- 
duction order of 25 per cent for users in 
St. Paul and environs, were set aside on 
November 14th by Judge Gustavus 
Loevinger in Ramsey County District 
Court. 

Judge Loevinger was outspokenly 
critical of the commission’s procedure 
in making the May 2nd order, which 
he held void because no public hearings 
were held, no evidence taken, and no 
findings of facts made to sustain it. The 
court found : 

Political arguments are a poor substitute 
for sworn witnesses, books of account, in- 
ventories, expert data, cross-examination, 
analysis, and the atmosphere surrounding a 
quasi judicial or judicial hearing when it 
comes to so intricate and multiplex a subject 
as rate regulation. 

Nor does it follow, Judge Loevinger’s 
decision added, “that the alternative to 
a ‘formal, expensive, and long-drawn- 
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out investigation or litigation’ is a 
cloistered conference resulting in a mul- 
tiple rate order, unheralded until after 
its promulgation, based upon general 
conclusions drawn from unrecorded in- 
formation, and unsustained by any state- 
ment of facts found.” 

So far as St. Paul telephone sub- 
scribers are concerned, Judge Gustavus 
Loevinger’s decision voiding the May 
2nd rate order would have no immediate 
effect, pending an almost certain appeal 
to the state supreme court. Subscribers 
would continue paying present rates un- 
til a final court decision is reached, it 
was believed. 

Refunds to the approximately 60,490 
telephone subscribers in the St. Paul 
metropolitan area, of the difference be- 
tween the “compromise” rates and the 
previously decreed cuts, were ordered 
made by the Tri-State Telephone & 
Telegraph Company. The refund total 
had not yet been estimated, it was re- 
ported. 

Judge Loevinger’s 15-page decision, 
unless reversed by higher courts, means 
that additional rate reductions totaling 
about $300,000 annually for the St. 
Paul area are reinstated. The $300,000 
is part of a 25 per cent rate cut, or ap- 
proximately $600,000, ordered by the 
commission in 1936. 


Ex Loevinger granted a permanent 
injunction to Joseph C. Lenihan and 
Joseph P. Kilroy, restraining the com- 
mission, Attorney General J. A. A. 
Burnquist, and the telephone company 
from enforcing the May 2nd order. Kil- 
roy and Lenihan brought the suit as 
telephone subscribers. They were joined 
by the city of St. Paul as intervenor. 
The commission’s 1936 cut of 25 per 
cent was upheld by Judge Loevinger in 
1937 and by the Minnesota Supreme 
Court last February. Then the com- 
mission, Burnquist, and the telephone 
company effected the May 2nd “com- 
promise.” This reduced the 25 per cent 
slash in St. Paul to 12 per cent, and 
lowered Minneapolis rates, which were 
not involved in the 1936 order, by about 
$650,000. 
DEC. 7, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


The “compromise” order did not af- 
fect refunds totaling $1,700,000 already 
paid to users in the St. Paul metropoli- 
tan area, which includes the corporate 
limits of St. Paul, and South St. Paul, 
St. Paul Park, North St. Paul, West St. 
Paul, Mendota, New Brighton, Rose- 
town, Inver Grove, and the Fort Snell- 
ing Reservation. 

Part of the May 2nd settlement was 
a stipulation between Burnquist and 
the telephone company, under which the 
latter agreed to abandon a projected ap- 
peal to the United States Supreme Court 
from the Minnesota high tribunal’s Feb- 
ruary’s decision. Burnquist and mem- 
bers of the commission—Charles Munn, 
Hjalmar Petersen, and Frank W. Mat- 
son—issued a statement at the time in 
which they said that “the commission 
was confronted by an appeal by the 
company and further litigation and the 
probability of a long-drawn-out rate 
case in Minneapolis.” 


"Gent and Lenihan brought suit to 


void the “compromise” order in 
St. Paul, alleging that it was arbitrary, 
not based on findings of fact, and that 
it increased rates approved by the state 
supreme court without granting a hear- 
ing of any kind to interested parties. The 
telephone company, the commission, and 
Burnquist were named as defendants. 
They were joined by the city of Minne- 
apolis as intervenor. Judge Loevinger’s 
recent order did not affect Minneapolis. 

After the Kilroy-Lenihan action was 
begun, the commission, on its own mo- 
tion, instituted a new telephone rate in- 
vestigation affecting St. Paul. Hearings 
in this proceeding are being held. 

In his decision, Judge Loevinger : 

Voided the May 2nd order “in so far 
as it purports to authorize an increase” 
over the 1936 rates in the St. Paul area. 

Adjudged all telephone charges over 
the 1936 rates as “unlawful, unreason- 
able, and arbitrary.” 

Ordered refunds of the difference be- 
tween the 1936 rates and the May 2nd 
order, with 6 per cent interest “from the 
date of the payment of said over- 
charges.” 
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Requires the telephone company to 
account to the court periodically. “unti] 
all of said excess charges shall have been 
refunded.” 

Granted a stay of forty days in which 
the defendants can appeal. 


1 a lengthy memorandum accompany- 
ing his decision, Judge Loevinger 
made several pointed observations on 
the May 2nd order and the circumstances 
surrounding it. 

He said in part: 


The order shows it does not contain de- 
tailed and specific findings of fact adequate 
to sustain the order. This conclusively 
establishes that the order is void. There is 
no fact issue for trial. 

Some of the defendants have argued that 
even if findings are an indispensable req- 
uisite of a valid order, there are sufficient 
findings in the May order to sustain it. To 
be available as findings, binding on plain- 
tiffs, they must be based on record evidence, 
Admittedly there is none. Undisclosed in- 
formation will not do. 

The court is of the opinion that there is no 
statutory or judicial authority holding that 
the delegated legislative power of rate mak- 
ing may be exercised as an incident to the 
settlement of litigation, even though the liti- 
gation is about a rate order. 

The court is further of the opinion that 
the pleadings show that the order here made 
is in excess of the powers involved in the 
conduct and settlement of pending litiga- 
tion. Settlements of litigation as generally 
used and understood are usually submitted 
to the courts for their approval and are 
usually reflected in the judgments entered. 
Here, nothing was submitted to any court for 
approval... 

pe eee 


HE sudden surrender of the Na- 

tionwide News Service, owned by 
Moses L. Annenberg, Philadelphia 
newspaper publisher, to government 
pressure that it desist from the dissemi- 
nation of racing information left unde- 
cided the legal controversy over the 
validity of the telephone and telegraph 
companies’ service in furnishing leased’ 
wires as part of the Annenberg system. 
On November 15th Annenberg notified 
the AT&T and Western Union that his 
organization was abandoning the bust- 
ness and that contracts for communica- 
tions facilities would be accordingly 
canceled. 
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Those TVA Rates 


is TVA has issued a booklet under 
the heading, “The Cost of Distrib- 
uting Power,” from which we quote ex- 
cerpts as follows: 


The city of Knoxville, Tennessee, on 
August 31, 1939, completed a year of dis- 
tribution of TVA power at rates saving its 
citizens more than a million dollars annually. 
At the close of the twelve months, the books 
showed a net income of more than a quar- 
ter of a million dollars. ... The experience 
of Knoxville, the Tennessee Valley Au- 
thority believes, is a significant measure of 
the cost of distributing electricity, as dis- 
tinguished from generating and transmitting 
it to market. The city buys its power at the 
Authority’s standard wholesale rate, which 
more than covers the cost of producing it. 

Books of the system, kept in accordance 
with the Federal Power Commission’s Uni- 
form Classification of Accounts, showed a 


TVA resale rate schedules, the company 
was still able to report a balance 
available for interest and net in- 
come of 25 cents for each dollar of 
operating revenue. In a footnote, how- 
ever, it is indicated that if taxes had been 
figured on a full year’s basis, operating 
income would have been only 21 cents 
of the dollar. 

It may be of interest to compare the 
disposition of the Knoxville revenue dol- 
lar with (1) the revenue dollar on the 
old basis before rates were cut 38 per 
cent, and (2) with the dollar of all 
United States electric utilities: 


Knox- All 
ville Private 

before Electric 
Rate Com- 
Cut panies** 


Knox- 
ville* 


net operating revenue for the twelve months 
of $482,226, or 25 per cent of the total oper- 
ating revenues of $1,929,492, or a return of 
85 per cent on the average investment in 
electric plant in service. This net operating 
revenue is after the payment of all operating 
expenses including depreciation and taxes. 
After deduction of interest due on long- 


Operating Expenses _ i 
Depreciation 
Balance of income 

available for in- 

terest, dividends, 

and surplus .... 21 49 


43% 
14 
10 


33 





term debt and miscellaneous income deduc- 
tions, the balance or net income totaled 
$258,431, or over 13 cents on each dollar of 
operating revenue. 

The depreciation policy of the system has 
been set up on a straight-line basis of ap- 
proximately 3 per cent, a rate somewhat 
higher than usual utility practice. 

The municipal system pays ad valorem 
Property taxes at the same rate as the utility 
company which previously owned it. 


100% 100% 100% 


* Twelve months ending August 31, 1939; 
taxes adjusted to annual basis. 

** Calendar year 1937, obtained from Cen- 
sus figures. 


The above comparison indicates three 
things: (1) That the present low rates 
for Knoxville set by the TVA resale 
agreement (presumably “yardstick” 
rates, although the term is avoided) re- 
sult in such a high operating ratio that, 
if all electric companies had a corre- 
sponding ratio, their income available for 
interest and dividends would be more 
than cut in half, which would doubtless 
bankrupt many companies. (2) Adjust- 
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. The apparent purpose of the pamphlet 
is to indicate that the company’s charges 
for depreciation and taxes were compar- 
able with those of a private utility com- 
pany and that, while saving consumers 
38 per cent or over one million dollars 
per year, through the introduction of 
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ing the Knoxville figures to the old rate 
basis brings the operating ratio down 
from 61 to 39 per cent, which is only 
moderately lower than for all private 
companies, despite the fact that all 
power is bought from TVA on (pre- 
sumably) a low-cost basis. (3) The pro- 
portion of the revenue dollar (on this 
basis) allowed for taxes and depreciation 
is only about half as much as all private 
companies must pay out of their dollar. 
(The discrepancy may be even larger 
now, since the private companies have 
further increased their taxes and depre- 
ciation since 1937.) 

If these are fair comparisons, it would 
seem that the TVA set-up fails to prove 
that “yardstick” rates can be made to pay 
adequate returns to security holders. 


® 
“Static” 


\ \ 7 HILE the earnings on leading utility 
stocks are expected to gain about 
16 per cent in the calendar year 1939, 


with third and fourth quarter statements 
showing progressive improvement, utility 
stocks are still selling below mid-August 
levels although industrial and rail issues 
are substantially higher. One reason is the 
fear of increased “war” costs and an- 
other is the recurrence of “incidents” 
affecting relations with the Federal gov- 
ernment. 

While the new National Power Policy 
Committee has not yet set up any definite 
program, its personnel and the rumors 
that it is toying with a $600,000,000 Fed- 
eral “grid” plan have aroused misgivings 
(one newspaper columnist recently raised 
the ante to $5,000,000,000). Revival of 
talk about the St. Lawrence project, to 
tie in with the “grid,” does not make it 
sound any better to those who think we 
already have an efficient and adequate 
power system in the East. 

Now there is more “static on the air” 
due to the unexpected outburst of David 
Lilienthal criticising the policy of Com- 
monwealth & Southern toward the build- 
of rural power lines in Alabama. 

Another development which may not 
please stockholders of “borderline” 
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utility companies was the recent Supreme 
Court decision delivered by Justice Wil. 
liam O. Douglas, former SEC chairman, 
Under this decision common stockhold- 
ers will have practically no right to par. 
ticipate in corporate reorganizations un- 
less their holdings can be shown to have 
some actual value after the claims of 
bondholders and other senior interests 
have been met; and only stockholders 
who are willing to contribute a substan- 
tial amount of cash to the new corpora- 
tion can retain an interest in the busi- 
ness. Systems with large preferred stock 
arrears might be affected by this deci- 
sion. 

On the other hand, security holders 
should not overlook the brighter side of 
the picture. Congress must be consulted 
regarding any huge spending plans and 
it is very doubtful whether it will ap- 
prove them. Chairman Kellogg of the 
Edison Electric Institute has started a 
move for broader rate protection against 
increased costs, and his remarks have met 
with good reception in Wisconsin, former 
radical stronghold. More normal weather 
conditions now prevailing should remove 
the handicap to net earnings imposed by 
the recent widespread drought. The re- 
covery in the bond market should permit 
utilities to resume their refunding pro- 
gram and perhaps carry it to a success- 
ful conclusion during 1940. 

Thus, while “static” has confused 
utility stockholders, it is to be hoped that 
the utilities’ program of “bigger sales 
and “better earnings” will soon get the 
reception it deserves. As Mr. Willkie of 
the Commonwealth & Southern has 
pointed out: 

It is certainly to be hoped that we are not 


in for another period of utility-baiting and 
attack. All must realize the importance to 


the national economy for the capital markets § 


to be opened to the utilities, to the end that 
they may proceed with their projected build- 
ing programs by which thousands of men 
can be put to work. 


¥ 
“Elastic” Utility Rates 


BR yrexar recognizing that the “fuel 
clause” in industrial rate schedules 


756 





afford 
rising 
ties te 
justm 
cally 
servic 


Wisc 
rate ¢ 
tembe 
the 
raisec 
utility 
Rahn 
war ¢ 
exper 
comp 
tion p 

Ch: 
Edisc 
flexib 
befor 
tion ( 


& 


sion, 
for t 
folloy 


in 
util: 
sur 
prec 
fert 
of | 

yA 


FINANCIAL NEWS AND COMMENT 


affords only partial protection against 
rising costs, a move is on foot by the utili- 
ties to seek a broader base for cost ad- 
‘ustment—in other words, an automati- 
cally adjustable scale for all classes of 
service, which would rise or fall in ac- 
cordance with sharp swings in expenses. 

It is noteworthy that the movement 
has first taken tangible form in the state 
of Wisconsin, widely known as the home 
of strict corporate regulation. The idea 
of automatically adjusted rate schedules 
received support at a recent meeting of 
the Wisconsin Utilities Association, and 
the Wisconsin Public Service Commis- 
sion is said to have recognized merits in 
the proposal. 

The rate research committee of the 
Edison Electric Institute, headed by 
Frank A. Newton of Commonwealth & 
Southern, is expected to consider the 
matter at its Chicago meeting. Accord- 
ing to Pustic UTILITIES FoRTNIGHTLY 
(October 12, 1939, p. 520), the move in 
Wisconsin to obtain a sounder utility 
rate structure was begun late last Sep- 
tember, when Bruno Rahn, president of 
the Wisconsin Utilities Association, 
raised the issue before a convention of 
utility accountants at Milwaukee. Mr. 
Rahn expressed the belief that emergency 
war conditions creating higher operating 
expenses might compel electric and gas 
companies to abandon their rate reduc- 
tion programs. 

Charles W. Kellogg, president of the 
Edison Electric Institute, advocated a 
flexible rate schedule in a subsequent talk 
before the Wisconsin Utilities Associa- 


tion (see p. 764). 


SEL R. Colbert, of the staff of the 
{4 Wisconsin Public Service Commis- 
sion, speaking for himself only and not 
for the commission, has suggested the 
following sliding-scale formula: 


1, Establish the total revenues which a 
utility is entitled to charge in rates as the 
sum of operating expenses, including de- 
preciation and taxes, interest charges, pre- 
ferred dividends, and a stipulated percentage 
of the book value of common stock. 

2, At the end of the year or such other 
Period as might be mutually agreed upon 
as proper under the circumstances of the 
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case, if the percentage earned on the book 
value of common stock exceeded the agreed 
upon percentage, rate reductions would be 
made. These reductions would be made on 
a graduated basis, only a part of such excess 
earnings being so used, with the portion of 
excess earnings applied for rate reductions 
increasing gradually as the return on the 
common stock equity increased over the 
agreed upon percentage of return. 

3. Establish by stipulation a maximum 
percentage return on common stock equity 
and adjust rates so as not to exceed such 
maximum. 

4. If percentage returns on common stock 
equity were less than the agreed upon per- 
centage rate, increases would follow upon 
application of the utility. 

Provide for periodic review of the 
agreed upon basic percentage return on com- 
mon stock equity so that it would not get out 
of line with the money market. The intent 
should be that with a properly capitalized 
utility the percentage return would permit 
common stock financing to be done on the 
basis of its book value, whichever was ap- 
propriate in a particular case. 

Such an automatic method of rate ad- 
justment would, if practicable, prove 
very helpful in stabilizing utility earn- 
ings during a period of increasing prices. 
The mechanics of this plan are somewhat 
more general in operation than the con- 
ventional procedure of the courts, where- 
by rates are supposed to be geared to a 
more or less fixed rate base and restricted 
to a fairly specific standard of return. It 
would recognize frankly the necessity 
and the advantage of equity financing, 
which the courts do not always do. 
Whether such a method could be recon- 
ciled with present regulatory practices 
may raise some doubt, and new enabling 
legislation might be necessary to put it 
into full effect. Sliding-scale laws are al- 
ready in effect in a few jurisdictions. 


66 Automatic” methods of regulating 

rates have been used with vary- 
ing degrees of success, both by corpora- 
tions and regulatory bodies. During the 
1920’s some traction lines were permit- 
ted to raise their fares automatically to 
such a figure as would yield a given rate 
of earnings, but it was soon discovered 
that the public would not pay the rate 
necessary to yield such return—in other 
words, the law of diminishing returns 
nullified the formula. Similarly, in 1920 
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Congress enacted railway legislation de- 
signed to permit rate increases which 
would enable a railroad to earn 54 or 6 
per cent on the investment—but the rail- 
roads never succeeded in earning the 
specified amount, the highest return on 
investment being 5.23 per cent in the 
year 1926. The provision became a dead 
letter and was finally repealed, neither 
the Interstate Commerce Commission nor 
the railroads finding it workable. 

The electric utility companies have 
found it easier to apply such automatic 
methods of rate making because, thus 
far, they have been an industry of in- 
creasing returns. Thus, the “Washing- 
ton plan” and similar rate-making meth- 
ods have, in general, proved quite suc- 
cessful, mainly perhaps because the 
trend of rates has been constantly down- 
ward. Whether, in a period of steadily 
rising costs over a number of years, these 
methods would work as well as they have 
in the past is another question. Doubt- 
less they would continue to function so 
long as any upward revision of rates did 
not exceed what the traffic would bear, 
particularly if the rise were merely in line 
with the upward trend of commodity 
prices, wages, etc. 


i i question of automatic rate 
changes is a fascinating one and can- 
not be properly discussed within the 
limits of this department. An immediate 
step for the utilities to consider would be 
to develop a uniform formula for adjust- 
ing rates with large customers which 
would include a bigger proportion of the 
revenue dollar than fuel, which is only 
about one-twelfth of the total. Some con- 
tracts now include wages and taxes in ad- 
dition to fuel, bringing the proportion of 
revenues thus covered to about 38 per 
cent. But even such protection is unsat- 
isfactory since it applies to less than half 
the total revenue, i.¢., only large indus- 
trial sales. There might be considerable 
resistance to the application of any such 
formula to residential rates. Doubtless 
the problem must be handled on a lo- 
calized basis, but the search for a better 
formula is a task in which the whole in- 
dustry can profitably codperate. 
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Earnings Laggards 


} i ‘HE earnings table on the last page 
of this department shows a gratify. 
ing series of increases in share earnings 
(most periods being for the twelve 
months ending September 30th). A few 
systems, however, are still represented in 
the “decrease” column — Consolidated 
Edison, Electric Power & Light, Na- 
tional Power & Light, United Light & 
Power, United Gas Corporation, and In- 
ternational Telephone. It may be of in- 
terest to comment briefly on the reasons 
why these companies have lagged behind. 
In the case of Consolidated Edison, 
one reason lies in the sharp increase in 
depreciation charges, which in the nine 
months ended September 30th increased 
nearly one-half over last year. It is prob- 
able that this was partly offset by some 
decrease in maintenance, but to what ex- 
tent cannot be estimated. It is under- 
stood that a small further increase will 
probably complete the company’s adjust- 
ment of depreciation to conform with 
new accounting standards. 

Electric Power & Light’s poor show- 
ing seems due to two main factors—an 
increase in depreciation in the September 
quarter (although the annual figures 
showed a smaller gain), and the sharp 
drop in crude oil and gas revenues of 
United Gas, due to oil proration. 

National Power & Light’s decline 
probably reflects the changes resulting 
from the sale of Tennessee properties to 
the TVA. 

United Light & Power increased its 
depreciation charge by more than $l,- 
000,000, while maintenance was reduced 
by a relatively small figure, which doubt- 
less accounts for the system’s poor 
showing. 

International Telephone suffered from 
disturbed European monetary condi- 
tions, and by some increase in deprecia- 
tion. German and Polish subsidiaries’ 
losses, if included for 1939, would have 
made the showing worse. Spanish opera- 
tions are still excluded, but preliminary 
surveys indicate that damages to fixed 
property resulting from the civil war 
were not so severe as feared. 
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Supreme Court Rules on Stock- 
holders’ Rights in Reorganization 


bes Supreme Court in a recent deci- 
sion affecting the reorganization of 
Los Angeles Lumber Products Company 
sharply restricted the rights of common 
stockholders to join in corporate reor- 
ganizations, unless their holdings have 
demonstrated value over and above all 
senior claims. The Interstate Commerce 
Commission, the SEC, and the Depart- 
ment of Justice had intervened in the 
case, seeking “an authoritative declara- 
tion of the principles governing the in- 
terpretation of the terms ‘fair and equit- 
able’ as used in the (reorganization) 
statutes of the United States.” Justice 
William O. Douglas, former SEC chair- 
man, delivered the unanimous opinion of 
the court, which, as might have been ex- 
pected, fully supported the attitude of the 
SEC and the ICC. The ICC has made it 
almost a practice to “wipe out” stock- 
holders in railroad reorganizations. The 
commission has, however, moved very 
slowly in approving rail reorganization 
plans, and the Federal courts have also 
been inactive, pending clarification of the 
law. The present decision should go far 
toward eliminating the “nuisance” or 
“hold-up” value heretofore assigned to 
stock interests because of their interim 
voting control. 

In The Yale Law Journal for June, 
1939, Eugene V. Rostow and Lloyd N. 
Cutler, discussing the new trend which 
is confirmed in the court’s decision, 
stated : 


Valuation will be employed to foreclose 
the interests of junior classes of creditors 
and stockholders, and no securities are to 
be given any class unless all prior classes are 
“fully compensated.” In terms of this theory 
of reorganization, the sacrifice of readjust- 
ment to the insolvency must fall first on the 
stockholders, then on the next higher class 
of claimants, and so on, until capitalization 
is reduced at least to the value of the enter- 
prise as a going concern. 


Citing several recent decisions under 
§ 77B, in opinions of the ICC under 
§ 77, and of the SEC under the Holding 
Company Act of 1935 and under Chap- 
ter X, Rostow and Cutler declare: 
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In all these classes, junior interests suffer, 
and great deference is paid to the priority of 
creditors’ claims. Assets are valued; capi- 
talization is limited to the value of the assets ; 
and interests without value, in terms of the 
valuation, are eliminated or practically elimi- 
nated. The trustees and the SEC are pur- 
suing a more rigid policy in drafting and re- 
viewing reorganization plans than that which 
prevailed in the lower courts under the old 
dispensation. 

ae 


Corporate News 


HE New York city administration 

has advised the transit commission 
that the Ninth avenue “El” structure 
will not be removed unless the unifica- 
tion program is completed. Only the 
portion of the structure south of 155th 
street will be razed, transfers will be 
granted, and other arrangements made 
to facilitate traffic changes. The demoli- 
tion proposal has been opposed by Bronx 
civic representatives as well as the CIO 
union. 


Subsidiaries of the North American, 
Middle West, and Standard Gas systems 
are planning the largest improvement 
program of the past decade in the state 
of Wisconsin. Orders totaling $8,000,- 
000 are already on order for buildings 
and equipment, it is reported, and addi- 
tional expenditures aggregating $9,- 
000,000 are included in budgets awaiting 
approval. 


The SEC has denied the application of 
West Penn Power Company for exemp- 
tion as a holding company. The commis- 
sion disregarded the company’s argu- 
ment that as of December 31st last, util- 
ity assets and working capital were 
$111,487,997 while its investment in sub- 
sidiaries was only $13,099,384. The com- 
pany argued also that the commission 
should disregard the Monongahela West 
Penn Public Service Company, one of its 
largest subsidiaries, for purposes of the 
application because the West Penn 
Company had committed itself to the 
sale of the Monongahela stock that it 
holds. But the commission said no defi- 
nite time had been set for the sale. 


DEC. 7, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


EARNINGS STATEMENTS OF LEADING UTILITY SYSTEMS 


No.of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cen 
Electric and Gas Included Period Period Period Increase Decreay 


American Gas & Electric 12 . 30(b) $2.51 $2.17 16% 
American Power & Lt. (Pfd.) . SCD) 5.49 5.48 as 
American Water Works 12 . wece) 62 36 

Boston Edison ae 9,92 8.30 
Columbia Gas & Electric . 30(c) 306... 4 
Commonwealth Edison 2.38(g) 1 
Commonwealth & Eatin (Pfd.) 6.98 24 
Consolidated Edison, N. Y. 2.23 oe 
Cons. Gas of Baltimore 3.95 19 
Detroit Edison ; 43 
Elec. Power & Lt. (1st Pfd.) . 
Engineers Public Service 

Inter. Hydro-Elec. (Pfd.) 

Long Island Lighting (Pfd.) 
Middle West GOrp, ooo icccccscccces 
National Power & Light 

Niagara Hudson Power 

North American Co. 

Pacific Gas & Electric .. 

Public Service Corp. of N. J. ... 
Southern California Edison 
Standard Gas & Elec. (Pr. Pfd.).. 
United Gas Improvement 

United Light & Power (Pfd.) 
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Gas Companies 


American Light & Traction 

Brooklyn Union Gas Sept. 
Lone Star Gas Sept. 
Pacific Lighting Sept. 30 
Peoples Gas Light & Coke Sept. 
United Gas Corp. (1st Pfd.) Sept. 


Telephone & Telegraph 


American Tel. & Tel. Aug. 
General Telephone Sept. 
Western Union Tel. Sept. 


Traction Companies 


Greyhound Corp. Sept. 
Twin City Rapid Tran, (Pid,). .... Sept. 


Systems outside United States 


Amer. & Foreign Pwr. (Pfd.) .... June 
Inter. Tel. & Tel. (d) June 


D—Deficit. 


(a) On common stock, unless otherwise indicated following name of company; in some 
cases Federal surtax not deducted. 


(b) Data also available for month indicated. 
(c) Data also available for quarter indicated. 
(d) Excludes Spanish subsidiaries and Postal Telephone & Telegraph Company. 


(e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
30, 1938 (date of acquisition). 


(£) After reservation for rate litigation. 
(g) Based on adjusted consolidated net income. 
(h) Excluding loss of Puget Sound Power & Light Company. 
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What Others Think 


And Now a “TVA” on the Press- 
Radio-Amusement Front 


or more than a decade the privately 
sain: public utility industry, fight- 
ing against the immediate pressure of 
socialistic advancement, has tried to 
warn other business men that it was also 
their battle in which the privately owned 
utility enterprises are thus engaged. The 
political opposition, with some degree of 
success, has tried to split the ranks of 
business by assuring the nonutility busi- 
ness men that such is not the case—that, 
in other words, public ownership of pub- 
lic utilities would mean just that and 
nothing more. 

It will take much more time for this 
argument to be decided by a demonstra- 
tion of fact. Meantime, utility industrial 
leaders, who may fancy themselves in 
the front-line trenches waging a strug- 
gle for the continuation of Private En- 
terprise, might well spare some reflec- 
tion as to the identity of those business 
leaders who are in the second-line 
trenches. If, in short, the socialistic 
movement is successful in overwhelm- 
ing the utilities, what kind of business 
will next be under attack? 


HIS is, of course, looking the long 

way ahead, and quite possibly into 
never-never land. But, as Napoleon once 
remarked, it’s a pretty poor general staff 
that ceases attempting to figure out its 
opponent’s next move, even though it 
is sure it can stop his present one. Gen- 
erally speaking, the orthodox road of 
socialism has quite commonly been re- 
garded as going, first through the field 
of transportation and other utility in- 
dustries, and then into the so-called 
heavy industries,” such as coal and ore 
mining, steel, petroleum, timber, and 
other industry commonly associated 
with “conservation of natural resources.” 
In line with such a “strategic” program, 
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banking and other financial controls 
would fall almost automatically into gov- 
ernment hands early in the campaign. 

Such an agenda for Fabian socialism 
can be erected out of the writings of 
Marx, as annotated by Sidney and Bea- 
trice Webb, and our own Stuart Chase. 

But an interesting article by Max Ler- 
ner, professor of political science at Wil- 
liams College, recently published in The 
Nation, proposes an entirely different 
route, at least for the secondary phase. 
Mr. Lerner seems to think that “liberal- 
ism” won’t make much headway until it 
has obtained a secure, if not dominating, 
position in so-called “opinion industries.” 
The title of the second part of Mr. Ler- 
ner’s 2-part article gives us the idea in a 
nutshell: “A ‘TVA’ for the Opinion In- 
dustries.” 

By “opinion industries” the author re- 
fers to the press, the radio, the moving 
pictures, and other popular art forms, 
and to propaganda in general. At the out- 
set Mr. Lerner is confronted by the ob- 
vious difficulty of disposing of some 
rather embarrassing examples of so- 
called public control of “opinion indus- 
tries” on the European continent—ex- 
amples in which the cause of liberalism 
or any other cause not in slavish harmony 
with totalitarian policies has been crushed 
to earth, if not destroyed. He gets around 
this obstacle by suggesting, not complete 
government control of the radio, press, 
and so forth, but merely “yardstick” ex- 
periments similar to the original TVA 
idea. Mr. Lerner states on this point: 

... The first step is to face the problem and 

face it in a tough-minded way. The ques- 

tion of means can then be tackled. My own 
reference is to extend the principles of the 
VA “yardstick” and the SEC “truth in 
securities” into the opinion industries. We 


must avoid a government-operated radio as 
in Great Britain, and we must avoid a gov- 
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ernment-monopolized press as in Germany, 
Italy, Russia. I propose the TVA principle 
in our radio system: In addition to, and side 
by side with, the great private broadcasting 
chains, let us have two major airways re- 
served for the government and run for it 
not by its bureaucrats but by the guild of 
radio artists. That it can be done has been 
demonstrated with brilliant success by the 
Federal theater, which has prodded the 
creative forces of the theater from their 
slumber. Why should not a similar Federal 
radio chain, run noncompetitively and 
without advertising, serve to set a standard 
for the other chains to live up to, and serve 
to broadcast the merciless truth about our 
social conditions when the other chains fear 
to? The radio is inherently a better mechan- 
ism to use in the competition of ideas than 
is the press. 


A legal justification, he suggests the 
regulatory concept that the radio 
spectrum belongs to the nation and is 
used by private broadcasting enterprise 
only by sufferance. He does not, how- 
ever, touch on the economic problem of 
justifying outright subsidy in compe- 
tition with self-supporting commercial 
radio operations. In this respect the pro- 
posed Federal radio would inevitably 
run into the same controversy which has 
plagued TVA. How can a subsidized 
yardstick set up a true standard for a 
private industry which has to stand on its 
own economic feet? 

Indeed, Mr. Lerner’s whole idea of 
what should constitute “freedom of 
speech, press,” etc., is pretty hard on the 
old-fashioned view of such things. Com- 
mercial success, he argues, is a practical 
restriction on the rights of minorities to 
express themselves and this should not 
be. 

“Because I can get up and spout on 
a soap box in Union Square,” says Mr. 
Lerner, “or start a newspaper in compe- 
tition with Mr. Hearst or Mr. Howard,” 
that does not give ‘‘a freedom of opinion 
comparable to theirs” because “I speak 
with the voice of one, Mr. Howard with 
the voice of millions.” 

To remedy this, Mr. Lerner thinks the 
government ought to subsidize some 
comparable rostrum for the expression 
of minority opinion. In other words, it 
is not enough for the minority spokes- 
man to have the traditional right to “go 
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hire a hall.” If he lacks the means, the 
government should figuratively hire , 
hall for him. 

Overlooked in this discussion is the 
point that commercial success, in the 
newspaper publishing business, for ex. 
ample, is a pretty good indication of suit- 
ing the majority. If Mr. Howard pub- 
lished newspapers which the public on 
the whole did not like, he would eventual. 
ly have no more audience than Mr. Ler. 
ner. In other words, publishing news- 
papers (or, what is more important, sell- 
ing them) is not an art or a technique 
which just anyone can do. The same 
would seem to hold for radio broadcast- 
ing. Viewed in this light, command of a 
large circulation or a large audience is 
the premium which goes along with a 
job well done. 


ND commercial success in itself would 
thus seem to be prima facie evidence 
of pleasing the majority of a democratic 
public taste, even though the publisher's 
editorial views may not always coincide 
with the results of Dr. Gallup’s polls of 
public opinion. To intrude upon this 
situation public subsidy of minority 
viewpoints simply because they are 
minority viewpoints and cannot by their 
own popularity command a “comparable 
audience,” seems suspiciously like invit- 
ing the Treasury to underwrite the pro- 
duction of inferior or unsuccessful news- 
papers, radio broadcasts, and so forth. 
By the same token, there is perhaps 
less objection to Mr. Lerner’s proposal 
for a TVA in the moving picture indus- 
try, for the simple reason that he would 
have it financed by “socially conscious 
money.” Most business men would be 
willing to concede that if there is enough 
of that kind of money to make a go of 
socially conscious movies, there is noth- 
ing to prevent such an industry from 
challenging Hollywood. But even here 
the author would like to have the aid of a 
government crutch in the form of RFC 
financing. He states on this point: 


With respect to the movies, the TVA 
principle would have to be different. It 
would have to be a private TVA. But why 
should not socially conscious money enter 
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the movie industry, and set up great pro- 
ducing units that would put out the sort of 
film toward which Hollywood is only now 
beginning to make some feeble gestures? 
And why should not an RFC that finances 
all sorts of schemes be used to finance cul- 
turally productive enterprise of this sort? 
This would involve tackling the problem of 
distribution outlets as well; and there is 
much to be said for a framework of gov- 
ernmental controls over these outlets. It 
would involve also using the new film con- 
sumer organizations to give utterance to 
protests against the cowardly and the shoddy 
and to shape the supply in relation to the 
demand. 


be a tough nut to crack. He recognizes 
also the danger of government subsidy 
being converted into government control 
of the press and insists that competition 
rather than monopoly (socially conscious 
or otherwise) should be the watchword. 
He states: 


... the only solution is the long and hard 
road of creating competition by the deliber- 
ate and large-scale process of creating new 
competitors. There is no inherent economic 
law toward gigantism among newspapers. 
We could do with a good many more news- 
papers, even though it meant that none of 
them could be leviathans. Here, too, in 


The au i i- c : » 

ca: ™ tho € recogacs that the Ameri every locality where there is no competition 
N press, internationally recognized as of ideas in the press, socially conscious 
the best and freest in the world, would money must enter to create competition— 
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and it would be a legitimate function of the 
government to subsidize individuals and co- 
Operatives that want to start such news- 
papers, much as we subsidize new housing. 
In the end, in the hands of good working 
newspaper men and women, they would pay 
for themselves financially and more than 
pay for themselves in cultural enrichment. 


T is probably true that there is no in- 

herent economic law favoring chain 
newspaper publication, such as is prev- 
alent in the United States. Yet, ex- 
amples of multitudinous small unit prac- 
tice in other countries is hardly en- 
couraging. In France the press is broken 
down into such a number of small units 
(most of which have some particular 
partisan program to promote), that even 
thrifty Frenchmen find it necessary to 
buy four or five daily newspapers simply 
to get adequate coverage of the daily 
news. This defect is in addition to the 
questionable reputation of the French 
press for venery. 

As a regulatory proposition, Mr. Ler- 
ner’s final suggestion for abating the 
evils of propaganda is the most interest- 
ing of all. He would set up a regulatory 
bureau something like the SEC, to weigh 
the truth and responsibility of widely cir- 
culated statements. As precedence, he 
points to the Truth in Securities Act by 
which the SEC prevents the rigging of 
the stock market and the circulation of 
false prospectuses, and to the Wheeler- 
Lea Act against false advertisement of 
drugs and cosmetics. Why then, he asks, 
have we nothing to protect us from the 
more dangerous advertising of antilabor, 
antidemocratic, and antiracial canards? 


In short, he suggests a Truth in Opinion 
Act, and even proposes members for the 
board: 


. . » Individuals of the highest caliber 
would be required to man a board such as 
I have suggested. There come to my mind 
men like Lloyd Garrison, Alexander Meikle. 
john, Alvin Johnson, William Allen White 
—1en wise and tolerant in the way of words 
but so tenacious of the ethics of the think. 
ing craft that they could recognize the 
spurious and dishonest. The task of sucha 
board would be to require complete infor- 
mation about the provenience and financing 
of political statements, to see that all inflam- 
matory radio statements are backed up by 
a bill of particulars, to allow for the answer- 
ing of controversial material—and, if neces- 
sary, to ban material that is poisonous and 
spurious. The decisions of this board would 
be, of course, reviewable by the courts under 
the rule of law. With any sort of good di- 
rection the task of the board would become 
that of monitor rather than censor; and as 
one of the consequences the press and radio 
would in the long run set up their own code 
of ethics. Such a law would be hard to 
write. Yet surely it would be no more dif- 
ficult than the drafting of the SEC. 


Aside from the difficulties of drafting 
such legislation and administering it ef- 
fectively over such a vast expanse of 
jurisdictional field, one other reaction oc- 
curred to this reviewer. The proposed 
Truth in Opinion Act would probably 
exempt government propaganda, follow- 
ing the precedent of exempting the gov- 
ernment from virtually all other forms 
of business regulation. And if that were 
the set-up, probably the biggest fish of 
all would get through the net. 

—F, X. W. 


PropaGANba’s GoLpEN Acre. By Max Lerner. 
The Nation. November 4, 11, 1939. 





The Need for Automatic Rate 
Adjustment during War Time 


HE experience of public utility in- 

dustries during the last World War 
is not by any means an infallible guide 
for economic forecasts of these indus- 
tries during the present international con- 
flict. But the electric industry has at 
least the advantage of a comprehensive 
body of statistics that can be most help- 
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ful in charting its course during the 


troubled era of the present and immedi- © 


ate future. 

Such was the observation made by 
Charles W. Kellogg, president of the 
Edison Electric Institute, in a recent ad- 
dress before the Wisconsin Utilities As- 
sociation at its annual meeting in Mil- 
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WHAT OTHERS THINK 


waukee. He suggested that these analo- 
gous statistics at least give sound support 
to the contention that utilities should co- 
éperate with state commissions in work- 
ing out a flexible rate technique to take 
care of increases in operating costs and 
in avoiding the serious dislocations which 
resulted from the delay in meeting rate 
adjustments during the first World War. 

First of all, Mr. Kellogg pointed to 
the all-important cost item of coal. In 
1914 a ton of coal at New England tide- 
water was priced at $3.31. By 1917 it was 
$4.05, and by 1921, three years after hos- 
tilities had ceased, it had shot up to $8.99 
—an increase of 172 per cent. Wage 
rates per hour increased 105 per cent 
during the same period. Furthermore, 
wage rates continued to increase until by 
1931 the U. S. Bureau of Labor Statistics 
index was 273 (1913 = 100). Taxes for 
electric utilities increased 5.51 per cent 
of gross revenues in 1913 and moved 
up to 6.43 per cent in 1917, and 8 per 
centin 1921. Today, at about 17 per cent 
of gross revenue, utility taxes represent 
a total increase over 1914 of 209 per 
cent. 


TILITY executives were reminded 

that during the 1914-21 era these 
cost items shot up so quickly that it was 
often impossible for them to obtain 
prompt and adequate relief by way of 
tate adjustments. President Kellogg 
pointed to the following lesson to be ob- 
served : 


Today, however, thanks to the available 
mass of accurate and complete statistics of 
the past, we can at least say that if history 
repeats itself thus and so is likely to happen. 
It seems no more than a sensible and fair 
procedure, as a part of war preparedness, 
to consult with our state commissions to see 
if we cannot agree beforehand on some 
simple, easily applied formulae which can 
take care of changes in basic cost conditions 
as these arise. Each case should, of course, 
rest on its own merits, but the principles 
to be followed can be indicated by a typical 
case, 


Discussing typical “all steam” electric 
companies, President Kellogg found that 
as of 1937 each dollar of gross operating 
earnings was spent as follows: 10 per 
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cent for fuel, 33.5 per cent for payroll 
and allied expenses, 14.3 per cent for 
taxes, and 11.6 per cent for retirement, 
leaving a balance of 30.6 per cent for 
return on investment. 

In future calculations President Kel- 
logg suggested that the 1937 tax and the 
1937 retirement item could be used as 
“bench marks” for the estimation of sub- 
sequent variations in those items. For 
fuel, either the 1937 figure or some 
recognized published index should like- 
wise be utilized. For payroll and other 
items, the cost of these items per kilo- 
watt hour of electricity manufactured in 
1937, or the U. S. Department of Labor 
index for hourly wages should be used. 
He was inclined to favor the employ- 
ment of 1937 uniform cost basis for all 
items. He continued: 


With these four bench marks in unit cost 
in 1937 thus established and the per cent of 
the gross earnings represented by each 
similarly agreed upon, it should be possible 
to agree beforehand between commissions 
and utilities on the extent to which rates 
should be raised or lowered to correspond 
with variations up or down from the four 
bench mark levels. 

In making such an arrangement the utili- 
ties should in fairness be expected to be 
able to stand some degree of variations 
without rate adjustment. For this purpose I 
suggest that rate adjustments should start 
only at a point 10 per cent above or 10 per 
cent below the bench mark figures agreed 
upon. Another question will be as to the 
frequency with which such rate adjustments 
should be determined. Based on the record 
of the past, I suggest that such determina- 
tions be allowed not more frequently than 
once in six months, 


EDUCING these 1937 “bench marks” 

to terms of cost per kilowatt hour, 
President Kellogg suggested rate in- 
creases or decreases in proportion to any 
variation by more than 10 per cent in 
any single cost item over a period of 
twelve months. The actual application of 
this rate adjustment, he said, could be 
made in the form of a surcharge or dis- 
count on customers’ bills certified by an 
independent public accountant approved 
by the state commission. This would 
avoid disturbing the organic rate struc- 
ture of the utility and indicate the tem- 
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porary character of the adjustment 
which would be designed only to correct 
radical changes in basic costs as long as 
they are in effect. 

He referred to a precedent for this 
plan in the so-called “Bordeaux Order,” 
adopted by the Council of State of 
France in March, 1916. This provided 
for increases in electric rates to reim- 
burse for all new taxes affecting French 
utilities and to compensate for increases 
in wage and material rates. Discussing 
reasons why state commissions should 
consent to such flexible rate adjust- 
ments, President Kellogg stated: 


The electric utility industry does not 
want to bankrupt itself. On the contrary, 
with its constant need for $6 of new capital 
for each $1 of new gross revenue, no in- 
dustry, for the public good, needs more 
desperately to keep itself financially solvent. 
Furthermore, the state commissions, in 
making such flexible rate arrangements as 
I have suggested, need not feel that they 
are helping to promote or to perpetuate any 
excessive return on investment by the utili- 
ties, for the exact reverse is the case. As 
I pointed out in a recent paper, the latest 
U. S. Census report (for 1937) shows 
that the four billion dollars the utilities 
have raised and spent on extensions to their 
properties in the last decade has been ac- 
companied with an increase in net earnings, 
which amounts to only 2.3 per cent per an- 
num on that huge total. With this rela- 
tively discouraging showing for the past 
decade, any further diminution of net 
would be a cause for public apprehension, 
so that the mere holding of the present 
status could not, therefore, be fairly held up 
against any commission as being an im- 
proper concession to the utilities company. 

On the contrary, with the effect of the 
last war on costs so clearly spread out on 
the record and the knowledge of how seri- 
ously these changes affected the utilities be- 


fore relief could be obtained, it would seen 
but the wisdom of intelligent men, both 
commissioners and utility officials, to work 
out now some relatively automatic method 
of meeting similar developments if they 
should occur in future. 


HE speaker omitted from his for- 

mula any allowance for variation in 
the cost of money because of the un- 
certainty as to how this would affect in- 
dividual companies. He added, how. 
ever, that the greater maturity of the 
electric utility business at the present 
time tends to justify the application of 
some flexible rate formula. The indus. 
try’s investment today is nearly five 
times what it was in 1914. The under- 
standing of the utility business by the 
state commissions has proportionately 
increased. Rates are lower, profits are 
lower, and a quarter-century of com- 
mission regulation has produced a con- 
dition of stability which in the public 
interest can wisely be preserved by flex- 
ible rates. 

The speaker concluded that since the 
World War the progress of rates has 
been a “one-way street—always down, 
never up.” This process has been made 
possible by technical improvements and 
economic efficiency which the utilities 
have developed by their efforts to 
broaden the use of electricity. But there 
are obvious limits to what can be accom- 
plished in the face of rising costs. He 
said the way to keep utilities constantly 
financially able to perform their service 
for the people is to keep them in such a 
condition of relatively economic security 
as will not forfeit investor confidence. 





Weather Forecasting and Rate Variations in 
Natural Gas Operation 


VER since natural gas became an im- 
portant factor in house heating the 
variations of winter temperatures have 
meant a great deal to this utility indus- 
try. But it is not generally known how 
closely the forecast of the weather man 
is studied by the up-to-date operators. 
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At the recent national convention of 


the American Gas Association, W. G. 
Vincent, vice president and executive 
engineer of the Pacific Gas and Electric 
Company, gave an interesting description 
of the close tie-up between the natural 
gas business and the weather meteorolo- 
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gists. He stated in the course of his ad- 
dress : 


Having by an intensive sales campaign de- 
veloped a very large domestic heating load 
and also a substantial volume of commercial 
building heating load, we soon found that 
with the gas supply some 200 miles from 
the customers’ meters, it was extremely im- 
portant to know what kind of weather we 
were going to have as far in advance as 
possible, as it not only takes eight hours for 
the gas to flow through this 200 miles of 
pipe line, but also in addition to this the 
producers insist on knowing ahead of time 
how much gas we are going to need and ob- 
ject very strenuously to making more than 
one change in the rate of delivery in each 
twenty-four hours. 

In an endeavor to work out this situation 
we secured the codperation of the U. S. Dis- 
trict Weather Bureau, who furnished us each 
afternoon a special forecast of the next day’s 
probable mean temperatures at a number of 
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“DON’T YOU THINK IT’S MEAN OF THE GAS COMPANY NOT TO LET 
LITTLE WILLIE GO DOWN THERE AND TEST HIS NEW GAS MASK?” 


points on our system, and we found this 
service extremely helpful and useful in plan- 
ning our-load estimates and depended upon 
it until about a year ago, at which time we 
added to our staff a full-time meteorologist 
with very satisfactory results. 

The meteorologist’s function is to make 
weather and temperature forecasts and to 
estimate the resulting requirements for gas 
for a period of approximately thirty-six 
hours in advance. In order to be prepared 
to accomplish this with the greatest degree 
of accuracy there has been made available 
for him the information which goes over the 
Airway Teletype Lines under the control of 
the Civil Aeronautics Authority. 

The importance of knowing in advance 
what the temperature and the resulting re- 
quirements of our customers are going to be 
is very evident when one considers for each 


- degree’s difference of temperature below 65 


the demands for natural gas will be in- 
creased over 8,000,000 cubic feet per day. - 
The companies in southern California 
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have a contract with a private industrial 
weather service which furnishes them fore- 
casts twice a day. 


VAILABILITY of natural gas in Cali- 
fornia and its rapid development to 
large volume basis also developed a prob- 
lem which is unique in the history of 
utility rate making. Instead of the 
gradual growth of a rate structure guided 
by years of experience, it was necessary 
to create almost overnight, and with little 
precedent, a full-grown structure adapted 
to a broad market suddenly thrown open 
by a distribution system which had been 
inherited from a superseded natural gas 
set-up. Because of the loss in revenue 
that must follow the substitution of 
natural gas with its double-heating value 
at practically the same rates as manufac- 
tured gas (on the basis.of volume), the 
industry was faced with the necessity of 
developing this new market as rapidly as 
possible. 

Mr. Vincent went on to describe what 
the natural gas industry did to get around 
the difficulty caused by the popular ex- 
pectation that introduction of natural gas 
would mean a reduction, or at least no 
increase, in the rate per volume unit of 
gas, as compared with the superseded 
manufactured problem. First of all, the 
supply of natural gas for industrial use 
could be interrupted without undue in- 
convenience to the user, thereby provid- 
ing an ideal “cushion” for the fluctuating 
demand of the general public. Rates for 
such “surplus gas” as it came to be called, 
when supplied on an interruptible basis, 
were naturally put on a lower scale than 
rates to the general public, or even to a 
special class using “firm” or nonshut-off 
service. Gradually, more customers, re- 
gardless of use, in order to get these lower 
rates showed a willingness to take a 
chance on having their service inter- 
rupted. 

Under these complicated circum- 
stances, resort was had to the principle of 
class rates. Availability of surplus gas 
was limited to certain special groups; 
other class rates were established which 


were optional to the general service 
schedule but strictly limited in application 
by the use to be made of the gas. Among 
these “optional” or “class” rates men- 
tioned by Mr. Vincent were the follow- 
ing: Commercial, building heating, firm 
or “essential use” industry, gas engine 
use (usually confined to competitive 
territory and largely used for high load 
factor), and house heating. 


pie speaker emphasized that all these 
rates, including surplus gas rate, 
were termed “class rates,” being dis- 
tinguished by the kind of use rather than 
the load characteristics and based upon 
the value to the customer rather than 
upon the cost to the utility company. In 
its rate case before the California com- 
mission in 1933, Mr. Vincent’s company 
presented a discussion of its rate struc- 
ture showing frankly that these class 
rates were based upon the value of the 
service rather than its cost, and showing, 
also, that any profit derived from these 
classes over and above out-of-pocket cost 
must eventually go to the benefit of the 
rank and file of domestic and general 
service customers. 

It is interesting to note that in that 
case the commission sustained the com- 
pany’s rate policy and, although ordering 
a large reduction in general domestic and 
service rates, made no material change 
in the form or level of the special op- 
tional rates. 

Another recent tendency mentioned by 
the speaker is the simplification of nat- 
ural gas rate structures, made possible 
by the increasing volume of sales and 
consequent lessening need of a class dis- 
tinction. Thus, Pacific Gas and Electric 
has abolished the distinction between do- 
mestic and commercial service in rates, 
bringing rates for the latter down to the 
domestic house-heating combination rate 
level. ; 


NaturAaL Gas IN CALirornia. Address by W. 
G. Vincent before American Gas Association 
Convention. New York, N. Y. October 
9-12, 1939. 
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The March of 
Events 


TVA Power Shortage Denied 


HE Tennessee Valley Authority last month 

branded as “absolutely unfounded” pub- 
lished reports that TVA faces a power short- 
age because of the drouth. A news release by 
the authority quoted J. A. Krug, chief power 
engineer of TVA, as denying stories and edi- 
torials appearing in various publications. 

The stories and editorials, it was said, em- 
phasized TVA is generating power in steam 
plants acquired during the last year and that 
Norris reservoir has been drawn below the 
dam crest. Krug said: 

“The fact is that TVA, after five years of 
harassment by private power monopolies, has 
finally achieved normal utilization of its power 
system. We are selling our full output, but we 
are maintaining adequate reserves and new 
plants are under construction to provide for 
normal growth. Much of the steam power 
being generated by TVA is being sold at special 
steam power rates to neighboring private 
power systems to help them maintain their 
power supplies. Commonwealth & Southern 
subsidiaries are taking over 50,000 kilowatts 
of steam-generated power from the authority, 
in addition to running their own steam plants. 
The Aluminum Company is buying steam 
power from the authority rather than curtail 
its manufacturing operations because of the 
shortage on its own hydro system. 

“This power is being sold to the financial 
advantage of the authority at rates above its 
regular wholesale rates, and under short-term 
contracts which can be cancelled should the 
authority need this power for its municipal and 
cooperative customers which resell low-cost 
TVA power to the public. 

“Perhaps it is just as well that this dry year 
came along. It highlights what the TVA has 
been saying for years and what the Federal 
Power Commission predicted as long ago as 
1935. That is that the TVA has caused no 
great power surplus in the Southeast. .. .” 


Federal Oil Rule Urged 


Gaoetenr Ickes recently asserted that na- 
tional interests and defense requirements 
necessitated Federal legislation to prevent 
waste in oil and gas production, especially, 
he said, since the states had failed: to establish 
adequate safeguards. 

He told the House Oil Committee that a bill 
President Roosevelt and he had recommended 
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would extend codperation between state and 
Federal governments in production control 
regulation, but would not lead to a harmful 
usurpation of state authority by the Federal 
government. He added, however, that if there 
arose a dispute between a state agency and the 
Department of the Interior over what consti- 
— waste, “the Federal authority would pre- 
vail. 

The measure, which Mr. Roosevelt asked 
Congress in July to consider, would define 
waste in oil and gas production. An operator’s 
failure to comply with those standards would 
make him subject to severe penalties. Repre- 
sentative Wolverton of New Jersey, a commit- 
tee member, remarked at one point that in- 
troduction of the legislation had led to re- 
newed charges that Mr. Ickes was a “dicta- 
tor.” Mr. Ickes commented that “as in the 
past, the oil industry wants to run its own 
business in its own way, regardless of whether 
it affects the public interest.” He added that 
if interest in conservation of oil and gas and 
elimination of attendant production waste 
made him a dictator, “I’m perfectly willing to 
be called that.” 

Mr. Ickes recalled that some states had 
agreed, under the interstate oil compact, to 
seek to prevent waste, but he noted that “no 
specific recommendation or action on its part 
to prevent such physical waste” had been 
forthcoming. The secretary was reported to 
have interspersed his testimony with critical 
remarks directed at California, Illinois, and 
Texas. In view of the failure of California to 
approve state oil control legislation in the 
November 7th election, Mr. Ickes said little 
could be expected from that state, which is the 
second largest oil state. 


Bonneville Contracts Signed 


Pp Utility District No. 1 of Wahkiakum 
county, Wash., last month contracted to 
purchase 400 kilowatts of Bonneville power as 
soon as it acquires a distribution system. The 
contract was signed by Gus J. Jaspers, presi- 
dent of the PUD, and Paul J. Raver, Bonne- 
ville power administrator. 

It was the third to be executed by the 
Bonneville project with a public agency since 
Administrator Raver assumed office September 
16th, the first being with Public Utility Dis- 
trict No. 2 of Pacific county, Wash., involving 
1,500 kilowatts to be delivered upon acquisi- 
tion of distribution facilities, and the second 
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with the city of Forest Grove, Or., which 
agreed to purchase 750 kilowatts, delivery to 
start about December Ist. 

The agreement with the Wahkiakum PUD 
will remain in force for twenty years if the 
district acquires a distribution system within 
a reasonable time. The contract set forth that 
the district was at present negotiating with 
the West Coast Power Company for purchase 
of the private utility’s distribution and gen- 
erating facilities. 

The Forest Grove contract calls for 750 
kilowatts of power, for which the city will pay 
one-quarter cent a kilowatt hour, plus a charge 
of 75 cents a month for each kilowatt of con- 
tract demand. Until Bonneville transmission 
lines are built to Forest Grove, that city’s 
municipal system will be supplied with Bonne- 
ville energy over wires of the Portland Gen- 
eral Electric Company. Retail rates fixed in 
the contract start at 3 cents a kilowatt hour 
for the first 50 kilowatt hours, and range down 
to one-half cent. 

J. W. McArthur, superintendent of the 
Eugene, Or., water board, indicated recently 
that Eugene might find adding to its power 
plant cheaper than buying Bonneville power. 
He stressed the situation should not be in- 
terpreted as a “fight with Bonneville.” Nego- 
tiations would continue and an agreement was 
possible, he said. 

McArthur said he believed it doubtful 
whether Eugene would “surrender home con- 
trol of rates.” Eugene can manufacture addi- 
tional power for ten years at 1.2 cents per kilo- 
watt hour, while the Bonneville price would 
be 1.545 cents. 


SEC Division Report 


HE public utilities division of the Securi- 

ties and Exchange Commission on Novem. 
ber 21st reported that 1,370,550 investors held 
$3,590,730,690 of public utility preferred 
stocks at the end of 1938, of which $1,580, 
648,416 had unpaid dividends amounting to 
$372,487,414. 

In his letter of transmittal to the SEC 
Joseph L. Weiner, director of the division, 
asserted “the need for prompt action is ob. 
vious.” Publication of the ‘letter, which re. 
minded the commission of its “duty” to revise 
the corporate structures of holding companies 
under its jurisdiction where such revision may 
be necessary, together with the factual report, 
which stated that “there are at least 20 hold- 
ing companies with consolidated assets aggre- 
gating about $6,500,000,000 which must be re- 
capitalized,” was interpreted as a move by the 
SEC to lay the groundwork for carrying for- 
ward economic and geographical integration 
of holding company systems as required by 
§ 11, the so-called death sentence provision, of 
the Holding Company Act. 

Mr. Weiner said that “in many cases studied 
the equity of owners of securities junior to 
the preferred stocks is approaching the 
vanishing point” and it appeared “that a dras- 
tic revision of corporate structures is the only 
way to bring about the necessary financial ad- 
justments and to assure the real owners con- 
trol of their property.’ The SEC has au- 
thority to require, where necessary, revision of 
the corporate structures of holding companies 
subject to its jurisdiction, he stated. 


Arizona 


Southwest Power System 
Proposed 


| ones T. Colter, Arizona water trustee, last 
month filed with the Federal Power Com- 
mission, on behalf of the state of Arizona and 
water users, an application for a preliminary 
permit for a vast system of projects on the 
Colorado, Little Colorado, Verde, and Wil- 
liams rivers for irrigation and power develop- 
ment designed eventually to develop approxi- 
mately 5,000,000 electrical horsepower. 
Including power dams and reservoirs, tun- 


nels and canals, the proposed system com- 
prises 18 developments, in Coconino, Mohave, 
Yavapai, Yuma, Maricopa, Pinal, and Gila 
counties, Arizona; and Garfield, San Juan, and 
Kane counties, Utah. 

The purpose of the project, according to the 
application, is to develop approximately 
5,000,000 electrical horsepower to supply power 
markets in the states of Arizona, California, 
Colorado, New Mexico, and Utah; to furnish 
additional water for existing irrigation proj- 
ects; and to develop a water supply for irri- 
gating 4,455,000 acres of additional lands in 
Arizona. 


Arkansas 


Seeks Power Bill Reaction 


U S. REPRESENTATIVE Clyde T. Ellis, Demo- 
e crat, recently conferred with the Ten- 
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nessee Valley Authority’s board of directors at 
Knoxville on their reaction to his proposed 
development of the White river in Arkansas. 
He said the bill he introduced in the House 
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was modeled after the TVA Act and that he “yardstick” patterned after the TVA’s and 

was “anxious to obtain all information possible ultimately would bring “the same benefits to 

on the subject.” He added: Arkansas and environs that the TVA has 
“We are anxious to get cheap power. We _ brought to the Tennessee valley.” Ellis said 

have an abundance of water that needs only he was “very much impressed” with a movie, 

to be harnessed to give us reduced power rates, ‘Wasted Waters,” depicting work of the au- 

improve our land, and control floods.” thority in the Tennessee valley and that he 
His bill, he said, proposed to set up a power _ planned to take the film to Arkansas. 


¥ 


California 


Pleads for Public Ownership charges for so-called expert management paid 
by the private utility companies to their parent 


pLEA for public ownership was voiced by holding companies; and the very comfortable 

A Governor Olson last month in an address dividends these companies pay to their stock- 
at ground-breaking ceremonies for Friant holders, most of whom live well removed from 
dam, second major unit of the Central Valley these valleys.” 
water project. He said: The governor introduced Secretary of the 

“The degree of success of the Central Valley Interior Ickes as the “greatest Secretary of 
project, the final measure of the benefits real- the Interior our United States of America has 
ied from it by the farmers, will depend upon ever had.” 
the at Sis - the ——r comprised 
by the Central valleys. It is my firm conviction ili 1 H 
that the lowest costs for the major benefits of Utility District Beaten 
the project can be realized only under a com- Mr county last month definitely re- 
prehensive system of public ownership. jected a proposal for the formation of 


“Your state administration has made, and a PUD to solve its transportation problem. 
will continue to make, every possible effort to The utility district, had it been sanctioned, 
secure passage of legislation enabling and would have had power to either buy or lease 
facilitating public ownership. This will make busses, or buy or lease the rail and ferry facili- 


easier the formation of public utility districts ties of the Northwestern Pacific Railroad, 
and other codperative enterprises whereby the which has petitioned the state railroad com- 
farming communities of the Sacramento and mission for permission to discontinue. A sur- 
the San Joaquin valleys can insure getting vey showed that if the community attempted 
Central valley water and Central valley power to take its transportation in hand it would lose 
at the lowest possible costs. $500,000 a year on the basis of a $12.50 com- 
“As is now well known, these lowest costs mutation book between San Rafael and San 
are not possible under private ownership and __‘ Francisco. 
exploitation so long as the ratepayer has to The Greyhound Bus Company had expressed 
support the inflated valuations of utility willingness to provide transportation at the 
properties now enjoyed by the private utility $12.50 figure, in consequence of which the 
companies; their capitalization of the right to citizenry apparently decided this was a better 
exploit the ratepayer as a valuable intangible deal than the public loss of half a million 
asset; the high interest rates these companies annually, and voted down the proposal to 
pay for their borrowed capital; the high establish a utility district. 


> 


Colorado 


ici On April 25th, voters of this city of 6,000 
Municip al Power Defeated rejected by 1,230 to 909 a charter amendment 


ESIDENTs of Montrose for a third time last to authorize construction of a municipal power 

month defeated a proposal for municipal system. Two proposals were defeated in the 
ownership of their electric light and power second election on September 19th. One 
system. measure, to grant a new 10-year franchise to 
Advocates of the municipal ownership plan the Western Colorado Company with a 
and their rival faction, those seeking con- $5,000-a-year franchise tax to finance local 
tinued electric service by the Western Colorado improvements, lost by a vote of 540 to 459. The 
Power Company, suffered setbacks in two second, calling for a $100,000 bond issue to 
Previous special elections which were held finance a municipally owned plant, was de- 
this year, feated, 739 to 663. 
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District of Columbia 


Gas Study Ordered 


THOROUGH investigation into the practi- 
A cability of complete substitution of natu- 
ral gas to consumers of the Washington Gas 
Light Company was ordered last month by 
the District of Columbia Public Utilities Com- 
mission, with a view to determining whether 
this could result in a reduction of rates. 

The company now uses approximately 30 
per cent natural gas as a mixture with the 
manufactured product at the local plants, and 
the question of the possible advantages of 
greater use of natural gas has been debated 
for some years. 

It was said the commission would place the 
survey work in the hands of a special investi- 
gator, or survey staff, and the investigation 
would require several months. After the sur- 
vey has been completed the commission will 
schedule a public hearing to consider any 
change in the present situation. 


The cost of the investigation will be as. 
sessed against the utility concern, in keeping 
with the provisions of the District Public 
Utilities Act. 

The survey experts would consider the 
whole picture, including the adequacy and 
permanency of the source of supply of natural 
gas, which, it was said, could be obtained from 
Kentucky, West Virginia, and other fields; 
the adequacy and dependability of transmis- 
sion systems; what adjustments must be made 
to appliances used by consumers; the effect of 
natural gas on transmission and distribution 
systems; whether it would be practicable and 
feasible to dismantle existing manufacturing 
plants in the District ; and whether it would be 
necessary to continue the existing manufac- 
turing plants as stand-by units and what ad- 
justments would have to be made to take care 
of the higher BTU, or heating quality, of nat- 
ural gas as opposed to the manufactured 
product. 


Georgia 


Power Rates Cut 


A DOWNWARD revision of electric power 
rates for domestic and commercial pa- 
trons of the Georgia Power & Light Company 
in south Georgia was ordered on November 
8th by the state public service commission. 

Chairman Walter R. McDonald, of the com- 
mission, said that 11,558 customers of the com- 
pany would be netted annual savings totaling 
$65,000 as a result of the new rate schedule, 
which was effective on meter readings made 
after December Ist. 

The Georgia Power & Light Company 
serves Valdosta, Waycross, Bainbridge, and 
the surrounding territory. McDonald said that 
the domestic rates apply to 8,782 customers, 
while the new commercial rates will be avail- 


able to 2,776 of the company’s customers. 

The commission also announced that it had 
fixed a value of $2,900,000 on the company’s 
holdings for rate-making purposes. Previously 
rates had been fixed on a valuation of about 
$3,500,000. The lowering of the valuation of 
Georgia Power & Light was the first definite 
action taken by the commission along this line 
since it began a general inquiry into the value 
of utility properties last year. 

The new schedule for domestic consumers 
provides a $1.11 per month rate for 15 kilowatt 
hours or less; 5 cents each for the next 60 kilo- 
watt hours; 2.22 cents each for the next 125 
kilowatt hours; and 1.67 cents each for all 
over 200 kilowatt hours per month. The 10 
per cent discount for prompt payment is to be 
continued. 


Minnesota 


Gas Concern Incorporates 


—- of incorporation were filed with 
Secretary of State Mike Holm last 

month by St. Paul Natural Gas, Inc., listing 

as its objective the distribution of natural gas 

aad _— and industrial purposes in St. 
aul, 

Also incorporated was Natural Gas, Inc., a 
holding company. The same individuals acted 
as incorporators. Each firm is capitalized at 
$1,000 and authorized to issue 2,500 shares of 
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the company’s capital stock without par value. 

Incorporators are Joseph C. and Edward L. 
Lenihan; Joseph P. Kilroy; and Gertrude M. 
Kenaley, all of St. Paul. 

The corporation’s purposes were enumerated 
as “to secure and to hold municipal franchises 
and leases, to purchase, to sell, and to dis- 
tribute natural gas for domestic and industrial 
light, heat, and power in the city of St. Paul. 

Directors, each with one-year term, are 
Joseph Lenihan, Joseph P. Kilroy, and Ger- 
trude M. Kenaley. 


772 





THE MARCH OF EVENTS 


Missouri 


City Wins Move 


upcE Nike G. Sevier of Cole county on 
J November 17th sustained a motion by the 
city of St. Louis to strike out parts of a peti- 
tion of the Laclede Gas Light Company of 
St. Louis for return to the company of about 
$1,475,000 impounded in Judge Sevier’s court 
during litigation over St. Louis gas rates. The 
city had objected to the parts stricken out as 
not material to the controversy, it was re- 


orted. 

The ruling left before the circuit court the 
determination of the controversy as to whether 
the fund, impounded during litigation over a 
6 per cent gas rate reduction ordered by the 
state public service commission in 1934, should 


be returned to the company or to the com- 
pany’s customers in St. Louis. 

Among parts of the petition struck out by 
Judge Sevier was a contention by the com- 
pany that the supreme court, in passing on 
the commission’s 1934 order, in effect held the 
commission would have to fix a new rate- 
making valuation for Laclede and a new find- 
ing as to its rates. 

Another contention struck out was that the 
company had not been earning the 64 per cent 
fair return the commission had held it was 
entitled to earn, together with a reference to a 
compromise Originally offered by the com- 
pany under which it would have returned 
$1,066,000 of the impounded amount to gas 
users and kept the balance. 


Nebraska 


Company Signs Power Contract 


T= Iowa-Nebraska Light & Power Com- 
pany last month signed a contract with 
the Central Nebraska (Tri-County) Public 
Power and Irrigation District to buy 6,250 
kilowatts of electric energy, L. R. King, presi- 
dent and general manager of the company, an- 
nounced. King said that the “wholesale rate” 
was “considered fair and equitable.” He 
stated : 

“In purchasing available power from the 
public power and irrigation project, we believe, 
we are materially aiding the state’s irrigation 
program. Nebraska’s prosperity is directly de- 
pendent upon a stabilized farm income. It has 
been quite definitely established that the great- 
est stabilizing factor for the assistance of rural 
Nebraska is the development of adequate irri- 
gation facilities. We concur in the opinion 
held by virtually every business man in the 
state that only through farm prosperity in 
Nebraska can business in Nebraska prosper. 

“We believe, further, that in aiding the 
public power districts to function by purchas- 
ing power from them, we are helping to bring 
thousands of potentially productive acres 
under irrigation at a more economical charge 
per acre than might otherwise be possible were 
there no market for the electrical by-product 
of these irrigation projects.” 

George E. Johnson, chief engineer and gen- 


eral manager, said the Central Nebraska Public 
Power and Irrigation District had made this 
contract with Iowa-Nebraska so as to provide 
an immediate market for electric energy which 
is being generated at Columbus and additional 
generation by the plants of the Tri-County 
when they are completed. 

He said the district would offer to the city 
of Lincoln and other cities having municipal 
plants the same form of contract and rates 
included in the contract with the Iowa- 
Nebraska Company. The Consumers Public 
Power District, which recently acquired the 
facilities of the Northwestern Public Service 
Corporation in Columbus, is contemplating the 
purchase of other private power companies, 
C. B. Fricke, president of Consumers and of 
the Loup River Public Power District, said 
recently. 

Purchase of private companies by the Con- 
sumers District rather than by the Loup River 
District would be more feasible, Fricke ex- 
plained, because Consumers has no loan obli- 
gations to PWA, and could float its own bond 
issues to finance the purchases. He denied that 
the Nebraska “little TVA” has abandoned its 
program for the acquisition of private com- 
panies. Directors of the Platte Valley Public 
Power and Irrigation District recently dis- 
closed that the Central Power Company and 
not irrigators caused the district to cease opera- 
tions early last month. 


> 
New Jersey 


Power Rates Cut 


REDUCTION in electric rates which will 
represent a saving of $180,000 a year for 
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individual consumers and municipalities in a 
number of New Jersey counties was announced 
on November 9th by Harry Bacharach, presi- 
dent of the state public utilities commission. 
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The reduction was effective December Ist. 

The commission negotiated the agreement 
on the reduction with the Jersey Central Power 
& Light Company, Bacharach said. All the 
company’s 97,000 consumers will be affected. 
Savings to domestic users will aggregate about 
$162,000 annually and municipalities will save 


about $18,000, the commission estimated, 

The Jersey Central Power & Light serves 
2 municipalities in Essex county; 23 in.Morris 
county; 5 in Union county; 8 in Burlington 
county; 4 in Mercer county; 10 in Middlesex 
county; 50 in Monmouth county; and 24 in 
Ocean county. 


Ohio 


To Reopen Gas Rate Fight 


i ie Ohio Fuel Gas Company and the 
Columbus city council are expected to re- 
open negotiations soon after January Ist, in 
an. attempt to end the 15-year gas rate fight. 

Meanwhile, the company was expected to 
appeal the new 48-cent rate ordinance approved 
in the November 7th election to the state utili- 
ties commission. The rate charged during the 
appeal and also during the period of negoti- 
ations with council will be 56.22 cents per 
thousand cubic feet, which was set by the state 
commission late in August. 

The 48-cent ordinance submitted to the 
voters was considered as a “stop-gap” measure 
pending the settlement of the case. The ordi- 
nance is for two years instead of five. 


Moves to Kill Appeal 


HE state supreme court recently took 
under advisement a motion of the Co- 
lumbus & Southern Ohio Electric Company to 
dismiss an appeal of the city of Columbus in 
the much disputed municipal light plant ex- 
tension case. 
The city carried the case to the state supreme 


court after the court of appeals in a 2 to 1 
decision held unconstitutional a section of the 
state law authorizing voted bond issues for 
municipal utilities. James M. Butler, attorney 
for the electric company, contended that the 
city had no right to an appeal but must make 
its case in the common pleas court to which 
the case was remanded by the appeals court. 
He claimed the appeals court failed to issue a 
final order. 

Chief Justice Carl V. Weygandt remarked 
that “this theory is extremely novel.” Butler 
pointed out that the city still had a chance to 
plead in the common pleas court which had 
originally refused an injunction to the electric 
company seeking to block the issuance of 
$824,000 in bonds for extension of the services 
of the municipal light plant. 

City Attorney John L. Davies contended 
that the final order of the common pleas court 
denying an injunction to the electric company 
paved the way for the appeal to the supreme 
court despite the reversal of the appeals court. 

Bonds for the light plant extension were 
voted more than five years ago under a special 
legislative enactment but never were issued 
due to the court contest over the legality of 
the issue. 


Oklahoma 


Agree on Costs 


ft te state highway commission and the 
Grand River Dam Authority were finally 
together in theory as to how the cost of re- 
locating highways in the area should be di- 
vided, it was reported recently. The authority’s 
share of the cost was set at $841,957 at a 
conference of engineers of the authority and 
state highway commission. 

The GRDA had previously agreed, subject 
to approval of the Public Works Administra- 
tion, to pay as much money as it would cost to 
raise existing roads and bridges above the new 
water level, with facilities left in the same 
condition as at present. As a matter of fact, 
roads will be rerouted and brought up to 
standard grade and drainage, but the highway 
— will pay for this extra cost, it was 
said. 
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The proposal by the GRDA for acquisition 
of facilities of the northeastern division of the 
Public Service Company of Oklahoma would 
be approved by the Public Works Administra- 
tion “if the deal goes through,” Clark Fore- 
man, head of the PWA’s power division, said 
last month. Foreman made the announcement 
at the conclusion of a conference in Washing- 
ton with members of the authority’s board. 

Acquisition of the property, it was said, 
would enable distribution of power to be gen- 
erated at the $20,000,000 development in a 
large northeastern Oklahoma area, including 
Tulsa, Bartlesville, Pawhuska, Pryor, Clare, 
Jay, Wagoner, Nowata, and Vinita. 

Foreman said the board members had ad- 
vised PWA officials they had made an offer 
for the private utility facilities. He said they 
wanted the authority bonds to be self-liquidat- 
ing. 
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THE MARCH OF EVENTS 


Pennsylvania 


New Gas Schedule Announced 


HE municipal gas commission of Phila- 
Ticiphia recently announced a new schedule 
of domestic gas rates, effective January Ist. 
The new rates will mean reduced gas bills for 
about 270,000 domestic consumers, who will 
save an average of 11 cents a month. But the 
new schedule will also mean increased bills 
for 90,000 consumers who now use less than 
800 cubic feet of gas a month. 

The new schedule accomplishes both those 
results by establishing a “service charge” or 
minimum bill of 75 cents per month for all 
consumers. 

Under existing rates there is no minimum. 
Small consumers pay only for gas actually 
used at the rate of 90 cents a thousand cubic 
feet. Under the new schedule, every house- 
holder who has gas in his house will pay a 
minimum bill of 75 cents. For that he is en- 
titled to use up to 800 cubic feet. 


Rate Petition Filed 


i Bis state public utility commission was 
petitioned recently by the Pennsylvania 
Public Ownership League to overrule excep- 
tions filed by the Pennsylvania Power & Light 
Company and make effective a reduction order 


of the state commission of September, 1938. 

The petition of John J. Lipko, director of 
the league, set forth that the commission’s 
original order contemplated a cut of $2,600,000 
in annual revenues of the company, but that a 
temporary order, issued in December, 1938, 
reduced the allowable revenue return by 
$2,300,000. 

It was charged in the petition that the action 
of the commission was arbitrary and illegal 
in passing upon the company’s exceptions 
without giving the league an opportunity to 
argue the points raised. 


PUC Dismisses Ruling 


HE state public utility commission on 

November 10th notified 62 electric utili- 
ties that it had dismissed its rule directing 
them to show cause why they should not in- 
corporate in their tariffs a regulation pro- 
hibiting the resale of current by any of their 
customers other than nonprofit codperative 
organizations or municipalities. 

In terminating the proceedings, the com- 
mission held that it has “jurisdiction and 
power to investigate the propriety of sub- 
metering and remetering of electric current as 
permitted by any electric utility and, after 
hearing, to enter an appropriate order.” 


South Carolina 


U.S. Co-op Lines Favored 


Cue Burnet R. Maybank, at a meet- 
ing of the state budget commission at 
Columbia last month, told representatives of 
the state Rural Electrification Authority he 
had been informed that the Federal govern- 
ment favors the expansion of rural electric 
lines through the codperative method. 

The governor’s comment came when A. J. 
Beattie, secretary of the REA (of which the 
governor himself is chairman), suggested a 
special appropriation of $25,000 for the au- 
thority in the next fiscal year to be used on 
preliminary surveys, and so forth, which would 
lead to expansion of the REA’s system of rural 
lines. The governor said: 


“T’m not criticizing because I know the REA 
has done a good job—has done a wonderful 
job—but the Federal government seems co- 
operatively inclined. I’ve been advised by the 
Federal government that it prefers further 
<< (of rural lines) on a codperative 
asis.” 

Mr. Beattie said, “where the cooperatives 
start work, we stay entirely out.” 

The codperative movement was given new 
impetus in South Carolina when at this year’s 
session of the general assembly a bill was 
passed which facilitates the organization of 
cooperative associations. Half a dozen have 
now been organized in the state. They receive 
the money for the building of lines directly 
from the Federal government. 


>» 


Tennessee 


Board Cuts Deficit 


72 Nashville Power Board reduced its 
_& deficit $23,653.45 during October, leaving 
it $20,621.53 still in the red, according to 


figures released last month by Chairman W. C. 
Baird at a meeting of the board. At the close 
of September, power board figures showed 
that the working capital of the agency was in 
the red $44,274.98. 
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The residential sales during the month of 
October showed a return in revenue of $144,- 
564.59 as a part of the total operating revenue 
of $343,904.99. 

The removal of the 15 per cent surcharge 
from residential accounts, to be reflected in the 
December financial statement of the board, 
is expected to reduce revenues from $15,000 
to $20,000 per month, according to board 
members, unless volume is increased enough 
to offset removal of the surcharge. If the 
surcharge had been taken off during October, 
the total operating revenues would have been 
$11,684.69 less than the amount received with 
the surcharge imposed. 

The board voted to hold out approximately 
$10,000 from the October bill of TVA as a 
refund based onthe amount of power not lost 
in transmission. It was explained that TVA 
imposes a 10 per cent increase in the power 
bill to cover loss of current in transmission 
from power plants. It was shown, however, 
that during October a large part of power 
used in Nashville was generated at the steam 
power plant and consequently there was no 
loss in its transmission. 


Street Car Operations Attacked 


HE Nashville board of public works last 

month approved Mayor Thomas L. Cum- 
mings’ plan to attack in court the operation of 
street cars in that city by the Tennessee Elec. 
tric Power Company. The board, in regular 
session, adopted unanimously a 4-part resolu- 
tion precipitating an immediate offensive 
against the power company. 

Mayor Cummings said that City Attorney 
W. C. Cherry would proceed immediately to 
prepare a suit against TEPCO for damages 
to Nashville streets caused by the company’s 
failure to comply with franchise requirements 
in maintaining the street surface between 
tracks and one foot on either side of them. 

The city also will sue for the forfeiture of 
the TEPCO franchise on the grounds that the 
company has violated the terms of the agree- 
ment. 

Power company officials stated that they 
stood firmly behind their original proposition 
for the substitution of a modern bus system 
for street cars at a 5-cent city fare plus a 2- 
cent transfer charge. 


Texas 


Reject Power Plant 


EXARKANA Citizens on November 10th re- 
jected, by a majority of almost 5 to 1, a 
proposal that the city construct a municipal 
electric plant. Sponsored by Mayor William 
V. Brown and City Attorney Ed B. Levee, 
the issue failed to carry in any of the six vot- 


ing precincts. The official total gave 1,190 
votes against the municipal plant and 245 for 
the proposal. 

The government had offered a grant of 
— and a loan of $350,000 to build the 
plant. 

Texarkana is now furnished electricity by 
the Southwestern Gas & Electric Company. 


Wisconsin 


Commission Rejects Plea 


HE state public service commission, fol- 

lowing a decision handed down early 
last month by the state supreme court, on 
November 14th dismissed a petition of the 
city of Adams for reopening a commission 
order and extending the time for payment of 
> valuation fixed in a utility acquisition case 
there. 

The commission used as precedent the 
court’s ruling in a case involving Superior. 
The court held there was no statutory au- 
thority for the commission to reopen one of 
its orders in an acquisition case, that such 
authority applied only to regulation of utilities. 

The commission had fixed October 21st as 
a deadline for the city of Adams to pay the 
Wisconsin Power & Light Company for its 
property there and convert it to a municipal 
electric plant. After a bonding company re- 
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fused to take bonds on the deal because of a 
taxpayer suit, the city asked a time extension. 
William Ryan, company counsel, asked dis- 
missal of the proceeding. The commission 
granted his request. 

Commissioner R. A. Nixon did not concur 
in the commission decision. 


Rate Reduction Approved 


A NEw rate reduction offered by the Wis- 
consin Gas & Electric Company and ap- 
proved by the state public service commission 
last month, will save a total of $50,875 a year 
on the electric bills of 7,800 business custom- 
ers, the state commission announced. 5 

The new rates became effective following 
the first meter reading after November 30th. 
Among customers who got the lowered rates 
were some in Dane, Dodge, Jefferson, and 
Rock counties. 
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The Latest 
Utility Rulings 


Fluorescent Lighting and Neon Signs Require 
Power Factor Corrective Equipment 


Se Kentucky commission, after an 
extensive investigation and many 
conferences, ordered that subsequent to 
December 31, 1939, no electric utility 
subject to the jurisdiction of the com- 
mission shall permit connection to its 
lines of any fluorescent lighting, Neon 
signs, or other lighting or display facility 
having similar load characteristics unless 
such fluorescent, Neon, or other lighting 
equipment shall have installed, by the 
customer, auxiliaries or other means de- 
signed to correct the power factor of 
such equipment to not less than 90 per 
cent lagging. 

This matter came before the commis- 
sion because of a rule proposed by elec- 
tric utilities to require installation of 
power factor corrective equipment with 
any installations of fluorescent lighting. 
On this question the commission made 
the following findings: 


1. Fluorescent lighting as a means of 
illumination is in its infancy. 

2. There is considerable likelihood that 
fluorescent lighting will become an im- 
portant means of illumination. 

3. To continue to permit fluorescent light- 
ing to be connected to the lines of utilities 
in the state, without power factor correc- 
tive equipment, would result in discrimina- 
tion. 

4. To continue to permit Neon and other 
similar types of signs to be connected to 
the lines of utilities in Kentucky without 
power factor corrective equipment and to 
require power factor corrective equipment 
on fluorescent lighting installations, would 
constitute discrimination. 

5. To permit Neon and signs of similar 
power factor characteristics to be taken 
down and moved to new locations, without, 
in the process of such moving, being con- 
verted to the proper power factor require- 
ment, would result in discrimination. 


Re Uniform Rule with Respect to Power 
Factor Corrective Equipment (Adminis- 
trative Order No. 29). 


Valuation of Overbuilt Property 


N order of the New Jersey Board of 
Public Utility Commissioners fix- 
ing a wholesale rate for water to a mu- 
nicipality, affirmed by the supreme court, 
was upheld by the court of errors and 
appeals. The property consisted for the 
most part of a large main which for- 
merly had carried water to several com- 
munities but was now used for service 
to only one municipality. Thus there 
were raised questions as to the valuation 
of the oversize main. 

In regard to reproduction cost esti- 
mates the court said that reproduction 
cost is a relevant fact which should have 
appropriate consideration in determining 
present fair value for rate-making pur- 
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poses but that it does not furnish an ex- 
clusive test, and the weight to be given 
to reproduction cost should be deter- 
mined in the light of the facts of the 
particular case. The court said that it 
was fallacious to consider reproduction 
cost as conclusive irrespective of the 
circumstances exhibited. The company 
found itself with too large a plant on its 
hands, with only one consumer, and with 
little, if any, prospect for future better- 
ment. 

The value of the company’s plant for 
rate-making purposes, it was said, de- 
pends upon use and is measured by the 
profitableness of present and prospective 
services rendered that are just and rea- 
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sonable as between the owner of and 
those served by the property. The court 
found it unnecessary to decide whether 
the board was right in its reasoning that 
the present value of the plant was to be 
determined upon the analogous basis of 
an initially overbuilt plant. The court 
said it was called upon to decide only 
whether the board reached a proper, a 
right result. The opinion stated in 
further explanation: 
With this objective in mind, we are satis- 
fied, notwithstanding the fact that prose- 
cutor was necessarily obliged to use its 


main, double the necessary size, to serve 
respondent, that prosecutor is entitled only 


e 


to a fair and just return based upon the 
fair valuation of that main, with due re. 
gard to its excessive size and with due re- 
gard to the fair and just value of the sery- 
ices rendered. A valuation so reached, we 
think, is fair and just both to the owners 
of, and those served by, the property. 


Rejecting a contention that not less 
than 8 per cent return should be allowed, 
the court sustained an allowance of 6} 
per cent. It was also ruled that the com- 
mission had properly considered com- 
parative rates in localities similarly situ- 
ated. New Jersey Suburban Water Co. 
v. Board of Public Utility Comrs. et al. 
8 A. (2d) 350. 


Prohibition against Resale of Electricity 


HE Pennsylvania commission dis- 

missed a proceeding on a rule to 
show cause why each electric utility in 
the commonwealth should not incorpo- 
rate as part of its filed tariff a provision 
that no electric service shall be furnished 
to any consumer for resale to another or 
others, provided that nonprofit codpera- 
tive associations, utilities, and munici- 
palities should not be subject to this 
clause. The commission was of opinion 
that the present proceeding should be 
terminated for the reason that a rule to 


e 


show cause did not pertain to the sub- 
ject matter under existing circumstances. 
But the commission made the following 
statement: 

However, the commission has jurisdiction 
and power to investigate the propriety of 
submetering .and remetering of electric cur- 
rent as permitted by any electric utility and, 
after hearing, to enter an appropriate order 
thereon. 


Pennsylvama Public Utility Commission 
v. Abington Electric Co. et al. (Com- 
plaint Docket No. 12764, Sub. No. 58). 


Electric Rate for Student Apartments in 
Rear of Home 


OMPLAINT was made to the Alabama 
C commission by several home own- 
ers against the application of electric 
rates to premises where the owners had 
erected student apartments on the same 
lot in the rear of their homes. The utility 
company asserted the right to compel 
separate metering for these apartments 
in order to make available residence rates 
and asserted the further right to charge 
commercial rates if such separate meter- 
ing, with separate billing, was not made 
possible by the customer. 

The rates which might apply to this 
service were residence rates under a 
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tariff providing that service to more than 
one residence or apartment should not 
be combined or resold or shared with 
others but should be for the exclusive use 
of the consumer, or commercial rates 
under a tariff providing that service to 
one or more premises should not be com- 
bined or resold or shared with others but: 
should be for the exclusive use of the 
consumers. 
The commission said that unless it 
distorted the usual and ordinary mean- 
ing of the language it could not stretch 
the word “residence” or “individual 
family apartment” to include as a group 
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such separate apartment buildings for 
roomers as the complainants had erected 
and maintained. In regard to the com- 
mercial rate tariff the commission con- 
sidered that the word “premises” was 
4 more inclusive term than the word 
“residence” or “individual family apart- 
ment.” All of the several apartment 
buildings of any one of the complain- 
ants situated upon a single premise could 
be served under the commercial rate, 
but service to all such apartment build- 
ings on a single premise could not be 
combined and receive service under the 
residential rate. 

The commission concluded that in the 
case of apartment rooming houses lo- 
cated on the same premises with the pro- 
prietor’s residence, the family residence 
and appurtenant buildings would be 
served at the available residential rate. 
Each separate additional apartment 
building located on the lot with the pro- 
prietor’s residence used or adapted for 
use as living quarters would be served 
at the available rate, if metered and 
served separately from all other build- 
ings. 

As to the buildings located on the same 
premises and not separated by public 
streets or public alleys, it was ruled that 
service might be rendered as to a single 


consumer through one meter at the com- 
mercial rate; but the commission modi- 
fied the capacity requirements for such 
service, providing that the capacity re- 
quirements of the family residence and 
appurtenant buildings should be counted 
as 300 watts, and the capacity require- 
ments of each separate additional apart- 
ment building should be counted on the 
basis of 75 watts per room, excluding 
bathrooms, hallways, and entrances. 

Commissioner Harrison, in a dissent- 
ing opinion, held that neither the com- 
mercial rate nor the residence rate, 
adopted before this type of apartment 
had come to the attention of the utility, 
covered the situation. He held further 
that the commission had no right to 
modify the commercial rate tariffs in 
this proceeding without notice to the 
utility or the public. He observed that 
the contents of the complaint as filed, 
with evidence in support of same, deter- 
mined the issues in the case, not the al- 
leged statements of counsel as to the is- 
sue. 

He pointed out that there was no 
evidence attacking or defending the rea- 
sonableness of either rate, but that the 
proceedings related only to availability. 
Allen et al. v. Alabama Power Co. 
(Docket 7247). 


Free Message Service for Shippers by Motor 
Carrier Held Discriminatory 


PPLICATION was made to the Mon- 
tana commission for the insertion 
of a tariff provision that carriers might 
transmit messages by telegraph, tele- 
type, telephone, or other means of com- 
munication without charge for any of 
their shippers or consignees, providing 
the messages refer to a shipment to be 
shipped or which has been shipped over 
the carrier’s lines. Such a provision was 
held to be discriminatory and unlawful, 
and carriers were ordered to discontinue 
the practice of transmitting messages in 
that manner. 
The proposal was said to be identical 
to the matter which was under consid- 
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eration by the Interstate Commerce 
Commission in Investigation and Sus- 
pension Docket No. M-511, 16 M.C.C. 
521. The ICC stated: 


The proposed message service is one 
that is not ordinarily made available to ship- 
pers by other transportation agencies, nor, 
indeed, by motor carriers generally. It 
would afford to this or that shipper, at the 
carrier’s election, a free service to which 
such shipper is not normally entitled, and 
which the carrier is at liberty to give or 
refuse at will, depending upon its desire 
to favor a particular shipper or shippers at 
"a particular point, while discriminating 
against other shippers or localities. Such a 
result clearly would be violative of § 216 
(a). (Motor Carrier Act, 1935.) 
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The Montana board agreed with the 
reasoning of the Interstate Commerce 
Commission and, after stating that cer- 
tain carriers had transmitted messages 
without charge for shippers, continued : 

This board is also aware of the fact that 


the forms of communications mentioned are 
being used by the said carriers for the pur- 


e 


pose of placing orders for merchandise by 
buyers with sellers as an inducement to use 
the carriers’ transportation services, there- 
by substituting the normal form of service 
over which such messages should be dis- 
patched at the buyers’ expense and causing 
the carriers to assume the cost of the same. 


Re Consolidated Freightways, Ine. 
(Opinion and Order No. 1750). 


Limited Jurisdiction of State Commission 
Over Depot Construction 


PPROVAL of plans and specifications 
for a new passenger and freight 
depot at Shreveport, Louisiana, was 
granted by the state commission upon a 
finding that the proposed structure was 
one of harmonious and pleasing design, 
adequate and suitably located, and ample 
to serve the end for which designed. The 
commission held that the sole question 
which it was called upon to decide or 
which it might lawfully inquire into was 
the adequacy of the proposed station 
and its accessibility for the purpose 
which it was intended to serve, since 
the Interstate Commerce Commission 
had authorized abandonment of tracks 
leading to the presently used union sta- 
tion. 

City officials and residents of the city 
urged that a new union station for the 
accommodation of all railroads entering 
the city would be desirable. Negotiations 


e 


over an extended period in support of 
such plan had, however, failed. The 
commission said that it was powerless 
under the circumstances to afford the 
supporters of this plan the relief they de- 
sired. In regard to the action of the In- 
— Commerce Commission, it was 
said: 


As a strict matter of law the only ques- 
tion before the Interstate Commerce Com- 
mission in Finance Docket 11790 to be de- 
termined was as to whether the present and 
future public convenience and necessity re- 
quired the continued operation by applicant 
over the 2.20 miles of track of other rail- 
roads, in the use of the so-called present 
union station by the Texas and Pacific, the 
very nature of the proceeding, however, 
brought into issue the reasonable adequacy 
of the station proposed to be erected by the 
applicant and its accessibility to the travel- 
ing public. 


Re The Texas & Pacific Railway Co. 
(Order No. 2376, No. 3135). 


Proof to Justify Discontinuance of Railroad Trains 


ISCONTINUANCE of two railroad 
trains was authorized by the Iowa 
commission upon a showing of operating 
losses and insufficient use of the facili- 
ties to warrant continuance of operation. 
There: was said to be very little likeli- 
hood of any increase in the traffic, and 
the private automobile and good roads 
had made serious inroads into the traffic. 
The commission pointed out that other 
lines of the railroad company had been 
abandoned, and it was possible that this 
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would be the fate of the lines if there was 
insistence on the continuance of the op- 
eration of these trains at a loss. It was 
said to be proper that losses should be 
eliminated where operations are not 
proving essential to the public welfare 
in order that the line might be continued 
for freight service, which traffic did have 
some possibility of an increase with the 
coming of better economic conditions. 
Evidence in the form of exhibits care- 
fully prepared under the direction of an 
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accounting officer of the railroad rather 
than the original books of account and 
other records and documents was ob- 
jected to, but the commission said : 


It has not been the policy or custom of 
this commission to require the presence of 
original records at a hearing. We have al- 
ways been willing to accept the introduction 
of statistics by a designated and qualified 
representative of the railroad company tes- 
tifying under oath. The Interstate Com- 
merce Commission does not require the 
presence of original records. We are satis- 
fied that the statistics presented in this case 
are authentic. 


The ability of freight service and reve- 
nues obtained therefrom to support pas- 
senger service operating at a loss was 
said to be a question which had been 
given considerable thought these past 
years since passenger service had become 
in so many instances a losing railroad op- 
eration. 


The commission referred to the 


fact that the railroad at one time had a 
monopoly on the movement of pas- 
sengers as well as freight, but that other 
forms of transportation are today op- 
erating in competition with the railroads. 
The commission continued : 


At the time when a monopoly existed, it 
was reasonable to expect that one service 
might be operated at a loss under certain 
circumstances and these losses assumed by 
a profitable service, and the commission 
and courts did so hold. However, today 
in cases where passenger trains can be dis- 
continued without undue inconvenience to 
the public, there seems to be little need of 
requiring a freight service that may be oper- 
ating at a profit to sustain the losses of un- 
necessary passenger operations. In other 
words, it ought to be shown conclusively 
that the passenger service is necessary in 
the public interest before it is required that 
it be operated at a loss, with the loss assumed 
by the freight service. 


Re Burlington & Quincy Railroad Co. 
(Docket No, A-4763). 


Pennsylvania Court Voids One-piece 


Utility Rate Structure 


HE Pennsylvania Superior Court at 
Pittsburgh unanimously set aside an 
order of the Pennsylvania Public Utility 
Commission requiring the Solar Electric 
Company of Brookville, Pa. (a sub- 
sidiary of the Associated Gas & Electric 
system), to file a single schedule of re- 
duced rates for all classes of customers. 
While sympathizing with the commis- 
sion’s “endeavors to secure simplifica- 
tion of schedules,” the court decided the 
utility management was entitled to set up 
rate differentials for residential and 
other classes of consumers. Although it 
found that the commission rate yielded 
less than a fair return (and allowed an 
increase accordingly), it approved the 
commission’s return allowance of 6 per 
cent, but not as a universal precedent. 
_The court struck down the commis- 
sion’s effort to establish an original cost 
valuation as authorized by the legislature, 
but upheld the commission’s refusal to 
allow assessment of holding company 
service charges” as utility operating ex- 


penses. Commenting upon the valuation 
phase of the commission’s order, the 
superior court stated: 


We are of opinion that the order here ap- 
pealed from, based, as it is, solely upon the 
commission’s finding of the “original cost 
of fixed capital installed at May 31, 1937,” 
and without giving any consideration what- 
ever to the “reproduction cost” of the prop- 
erty as one of the factors to be taken into 
account in ascertaining its present “fair 
value” constitutes an error of law. 

We find no indication in our new Public 
Utility Law that the legislature by its enact- 
ment intended to authorize the commission, 
as its agent, to discard, when ascertaining 
and fixing the fair value of the property of 
a utility, any or all of the established ele- 
ments of fair value. 

No matter what economic theories the 
commission may have evolved to its own en- 
tire satisfaction, or how firmly it may be 
convinced that its predecessors and all the 
courts have, in its own language “failed to 
perceive the problem” from the proper point 
-of view, it is still the duty of the commis- 
sion, and our duty, to apply the law of the 
land to facts developed of record until that 
law has been changed in a constitutional 
manner. 
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The length and size of the case was 
criticized by the court as being all out of 
proportion to the importance of the small 


HE supreme court of Florida held 

that although the commission can- 
not fix rates for contract carriers, it may 
require such carriers to file their rates by 
virtue of the statute authorizing the com- 
mission, in granting a certificate, to take 
into consideration the effect that the 
granting of a certificate may have upon 
transportation facilities within the area 
sought to be served by the applicant. 
Schuylkill Valley Lines v. Public Utility 
Commission et al. 


The mere fact that service to part of 
a chartered area may not initially pay its 
own way is no basis for a refusal to serve, 
the Pennsylvania commission held. Juba 
v. Scranton-Spring Brook Water Serv- 
ice Co. (Complaint Docket No. 11582). 


The supreme court of Colorado held 
that a statutory provision limiting the 
time for an application to review a com- 
mission order was not invalid because it 
was contained in a statute which also 
contained unconstitutional provisions re- 
lating to jurisdiction of a designated 
court, since the limitation feature was 
severable from, did not depend upon, 
and was not related to, the provisions 
concerning jurisdiction. Mayer et al. v. 
Public Utilities Commission et al. 94 P. 
(2d) 125. 


The Federal District Court, district of 
Montana, enjoined the enforcement of a 
commission order denying a railroad per- 
mission to discontinue the operation of 
certain passenger trains where it ap- 
peared that the only places served by the 
trains in question and which were not 
served by busses were those located along 
the line of railroads between points 27 
miles apart, where the intervening terri- 


property involved. The record occupied 
10,000 pages. Driscoll et al. v. Sola 
Electric Co. 


e 


Other Important Rulings 


tory was sparsely settled, and between 
which points transcontinental trains 
would stop on signal. The court said 
that the question it was required to an- 
swer was whether the public interest de- 
manded a continuance of the trains. 
Northern Pacific Railway Co. v. Board 
of Railroad Commissioners of Montana 
et al. 28 F. Supp. 810. 


The Pennsylvania commission, in 
denying a petition by a city for further 
hearing requiring the construction of a 
railroad bridge, held that the commis- 
sion is not bound by a contract between 
some of the interested parties with re- 
spect to the maintenance of the bridge. 
The commission, it was said, may allo- 
cate the cost of the improvement, leav- 
ing the parties thereafter to secure such 
reimbursement as they may be entitled 
under their contracts. City of Pittsburgh 
v. Pittsburgh, Cincinnati, Chicago & St. 
Louis Railway Co. et al. (Complaint 
Docket No. 12558). 


The Pennsylvania commission rejected 
a contention by the department of high- 
ways that the statute expressly excluded 
any obligation on the part of the depart- 
ment of highways to maintain, construct, 
or reconstruct a viaduct, and that the re- 
sponsibility for construction, reconstruc- 
tion, and maintenance was upon the city, 
person, association, or corporation re- 
sponsible therefor at the time of the ap- 
proval of the statute. The commission 
held that it was fully empowered to or- 
der the department of highways to pay » 
a portion of the cost of maintenance and 
repair under the now existing statute. 
City of Johnstown v. Pennsylvania Rail- 
road Co. et al. (Complaint Docket No. 
12575). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RE CENTRAL HUDSON GAS & ELECTRIC CORPORATION 


NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Central Hudson Gas & Giecuie 


Corporation 


[Case No. 9933.] 


Service, § 170 — Resale prohibition — Electricity. 
1. A rate schedule containing a provision prohibiting the resale of electricity 
by the consumer is not illegal when the facts do not establish that it is un- 
just, unreasonable, unjustly discriminatory, or unduly preferential, p. 259. 
Public utilities, § 73 — What constitutes — Electric company. 


2. A corporation selling electricity to a consumer who is not a tenant is an 
electric corporation subject to the jurisdiction of the Commission, p. 259. 


Certificates of convenience and necessity, § 48 — When required 


Electric utility. 


3. A corporation must secure permission and approval of the Commission 
to distribute electricity to a consumer who is not a tenant before it can do 


so legally, p. 259. 


[October 3, 1939.] 


| gene sanets and motion of Commission as to certain changes 
in the rates and charges of an electric company; proceeding 
closed. 


APPEARANCES: Gould & Wilkie 
(by Mason H. Bigelow), New York 
tity, Attorney for Central Hudson Gas 
& Electric Corporation; Francis C. 
Dale, Cold Spring, Attorney, Reming- 
ton Screw & Bolt Manufacturing Co., 
Inc, Old Foundry Realty Co., Inc., 
and Blackmore Dye Works, Inc. 


BREWSTER, Commissioner: Under 
date of May 25, 1939 (effective June 
26, 1939), Central Hudson Gas & 
Electric Corporation filed revisions to 
its Schedule P. S. C. No. 6-Electricity, 
which added the following special pro- 
vision to the general commercial and 
power rates of the company— 

“The service supplied under this 


[17] 257 


classification shall not be resold, sub- 
metered, or furnished for a separate 
charge except for use in conducting an 
enterprise which is an integral part of 
the customer’s business.” 

On June 29, 1939, the Commission 
made an order instituting this proceed- 
ing and setting down a hearing for 
July 19th. The order of the Commis- 
sion suspended the operation of the 
schedules. At the hearing, in answer 
to an inquiry by Commissioner Lunn 
as to the meaning of the words “for a 
separate charge” in the special provi- 
sion, Mr. Bigelow, for the company, 
stated that it is the position of the 
company that “it cannot be legally re- 
quired to supply energy for redistribu- 
30 P.U.R.(N.S.) 
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tion and sale by a customer, and if it 
chooses to supply energy for redis- 
tribution by its customer, it may do 
so upon reasonable conditions, and that 
the condition proposed in this schedule 
is a proper one.” 

In answer to further inquiry, Mr. 
Bigelow stated: “It is intended to 
mean that the customer can’t resell 
the energy.” 

It would seem under the provision 
that the customer could supply energy 
to a tenant if no separate charge is 
made therefor, but could not supply 
energy if a separate charge is made to 
the tenant for the energy supplied, un- 
less under the exception that the en- 
ergy is “for use in conducting an en- 
terprise which is an integral part of 
the customer’s business.” 


It is the statement of the company 
that there are only a few consumers 


carrying on submetering and among 
these consumers are the Remington 
Screw & Bolt Manufacturing Co., Inc., 
which was represented at the hearing, 
two customers who own manufactur- 
ing plants in which they resell service 
to other tenants, and one case of the 
owner of an apartment house who re- 
sells service to tenants in the building. 
In addition to these sales which the 
company alleges are sales “at a separate 
charge,” there are several consumers 
reselling electricity who would not be 
prevented from continuing this prac- 
tice by the rules, inasmuch as it is the 
contention that these consumers come 
under the exception in the schedule 
“except for use in conducting an en- 
terprise which is an integral part of the 
customer’s business.” As illustrating 
such a case—the New York Central 
Railroad Company resells energy to 
the Union News Company and the 
30 P.U.R.(N.S.) 


Railway Express Agency. In one or 
two other cases the manufacturing 
corporation has incorporated its oper. 
ations in more than one corporation 
and distributes the cost of the electric. 
ty to these companies. The Central 
Hudson Company takes the position 
that these separate businesses supplied 
with electricity by the consumer of the 
Central Hudson are so closely allied 
to the consumer as to be “an integral 
part” of the business of the consumer 
and therefore exempt under the pro- 
visions of the rule. 


The Remington Screw & Bolt Man. 
ufacturing Co., Inc., appeared by 
counsel at the hearing in objection to 
the proposed schedule. It appears 
from the testimony that the Old Four- 
dry Realty Co., Inc., owns a large tract 
of land of approximately 100 acres 
situated in the village of Cold Spring, 
Upon this tract of land is a building 
occupied by the Remington Screw & 
Bolt Manufacturing Co., Inc., and 
another building occupied by the Black- 
more Dye Works, Inc. Both of these 
manufacturing companies are tenants 
of the Old Foundry Realty Co., Inc. 
There appears to be no affiliation be- 
tween the Blackmore Dye Works and 
the Remington Screw & Bolt Manu- 
facturing Co., Inc., nor any business 
relationship which brings these com- 
panies under the exception in the 
schedule. The Remington Company is 
a consumer taking current from Cen- 
tral Hudson Gas & Electric Corpora- 
tion. The Remington Company sells 
electricity to the Blackmore Dye 
Works, receiving the _ electricity 
through a master meter and metering 
to the Blackmore Company on a sepa- 
rate meter. The Remington Company 
bills the Blackmore Company at the 
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RE CENTRAL HUDSON GAS & ELECTRIC CORPORATION 


same rate that it pays for current to 
the Central Hudson Gas & Electric 
Corporation. There is no profit to the 
Remington Company. 

Under the proposed schedule the 
Remington Company would be pre- 
vented from continuing the furnishing 
of electricity to the Blackmore Com- 
pany. It was testified that before the 
Blackmore Company entered into a 
lease with the Old Foundry Company 
the question of electric supply cost 
came up and that arrangements were 
made to receive electricity from the 
Remington Company; that before en- 
tering into any arrangement represent- 
atives of the Remington Company 
called upon the Central Hudson Gas 
& Electric Corporation and discussed 
the submetering and was told what 
kind of meter to purchase and how to 
carry out the transaction and that it 
was done with the approval and con- 
sent of the Central Hudson Gas & 
Electric Corporation. 

The Central Hudson Gas & Elec- 
tric Corporation has stated by letter 
to the Commission and statement in 
the record of this proceeding that it 
would reimburse the Remington Com- 
pany for the cost of the meter and the 
cost of the wiring incurred to serve the 
Blackmore Company, taking over for 
its own use the meter and wiring. It 
proposes to extend service to the 
Blackmore Company from the pole on 
the Remington Company’s property 
where the transformer is located. This 
pole is 60 feet from the Remington 
Company building and 40 feet from 
the Blackmore Company building. 
This offer to reimburse the Central 
Hudson Company is based upon con- 
sent of the Remington Company to 
furnishing of service from this line 
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extending across the Remington Com- 
pany leased premises. 


Discussion 


[1] Whether a schedule of rates 
and charges which contains a provi- 
sion prohibiting the resale of electrici- 
ty by the consumer is illegal is depend- 
ent upon the facts established in each 
case. If upon the facts established it 
is unjust, unreasonable, unjustly dis- 
criminatory, or unduly preferential, 
then it is illegal. There are no facts 
established in this case from which to 
reach such a conclusion. 


[2, 3] The question arises,—Is the 
Remington Screw & Bolt Manu factur- 
ing Co., Inc., an electric corporation 
subject to the jurisdiction of the Com- 
mission ? 

Subdivision 13, § 2 of Art. 1 of the 
Public Service Law defines an “elec- 
tric corporation” as follows: 

“The term ‘electric corporation,’ 
when used in this chapter, includes ev- 
ery corporation, company, association, 
joint-stock association, partnership 
and person, their lessees, trustees, or 
receivers appointed by any court what- 
soever (other than a railroad or street 
railroad corporation generating elec- 
tricity solely for railroad or street rail- 
road purposes or for the use of its 
tenants and not for sale to others) 
owning, operating, or managing any 
electric plant except where electricity 
is generated or distributed by the pro- 
ducer solely on or through private 
property for railroad or street rail- 
road purposes or for its own use or the 
use of its tenants and not for sale to 
others.” 

Fhe Blackmore Dye Works, Inc., 
is not a tenant of the Remington 
Screw & Bolt Manufacturing Compa- 
30 P.U.R.(N.S.) 
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ny, Inc. Both of these companies are 
tenants of the Old Foundry Realty 
Co., Inc. Whether the Remington 
Company has corporate power to car- 
ry on business as an electric utility is 
not shown in the record. By the sale 
of electricity to a consumer who is not 
a tenant it becomes an “electric corpo- 
ration” subject to the jurisdiction of 
the Commission. 

No “electric corporation” shall be- 
gin construction of an electric plant 
or enter upon the business of an “elec- 
tric corporation” until it has secured 


“permission and approval” of the Pub. 
lic Service Commission (§ 68 Publi 
Service Law). Not having secure 
the necessary approval and consent of 
the Commission, the Remington Com. 
pany cannot legally distribute electric. 
ty to the Blackmore Company. 

We are not herein passing upon 
any question except the legality of the 
supplying by the Remington Company 
of electricity to the Blackmore Com. 
pany. 

An order should issue closing this 
proceeding. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Boston Consolidated Gas Company 


[D. P. U. 5744.] 


Mayor of City of Boston et al. 


Vv 


Boston Conpeliduues Gas Company 


[D. P. U. 5741, 5748, 5749, 5752, 5753.] 


Return, § 11 — Right to earn — Investment basis. 


1. The stockholders of a public utility company are entitled to compensa- 
tion based upon a fair return on the value of their investment, p. 264. 


Return, § 50 — Confiscation — Powers of legislature. 


2. Stockholders of a public utility company are protected under the Federal 
Constitution against the arbitrary imposition of rates so low as to amount 
to confiscation of property, and even the state legislature cannot order a 
public utility to furnish service at such rates, p. 264. 


Public utilities, § 136 — Management — Service. 


3. The public has the right to anticipate that a public utility company will 
be providently managed and conducted to the end that there shall be neither 
diminution in quality nor interruption in the continuity of the service to 


be furnished, p. 264. 


30 P.U.R.(N.S.) 260 
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Depreciation, § 35 — Reserves — Desirability. 
4. The maintenance of substantial depreciation reserves is of importance 
not only to the stockholders of a gas company, but to the consumers as 
well; such a fund has a tendency to limit capitalization and add to the 
safety of the investment and to keep at the lowest point consistent with 
the public interest the amount upon which dividends are paid, p. 266. 


Expenses, § 80 — Sale of appliances — Losses incurred. 
5. The expense incident to the sale of. appliances by a utility company 
must not be permitted to constitute a burden upon the ratepayer, but any 
loss incurred by such operations should be added to the net earnings of 
the company in computing a reasonable rate of return, p. 266. 


Expenses, § 26 — New business expense — Burden of proof. 

6. A gas company is permitted to do all it reasonably can to attract and 
hold customers whose consumption of gas is sufficient in quantity and 
continuity of use to enable it to carry on its operations profitably, but 
where such company is seeking to increase its revenues through higher 
rates, the burden rests upon the utility company to justify such extraor- 
dinary expenditures before the Commission will accept them as prudently 
made, p. 266. 


Expenses, § 26 — Sales promotion and advertising — Stockholders’ burden. 


7. The object of sales promotion by a utility company is to help the stock- 
holder in the first instance and he should be required to share in whatever 
expenses are involved when the additional income received from new 
business appears to be small by comparison with the amounts spent to 
obtain it, p. 266. 


Rates, § 69 — Commission interference with management — Competition — 
Burden on customers. 


8. The Commission will not interfere with management of a utility com- 
pany where the purpose is to establish competitive rates, unless it appears 
that such rates effectively throw a burden upon customers served on higher 
rates, p. 268. 


Gas, § 1 — Sales for space heating. 
9. The use of gas for space heating cannot accurately be classed as experi- 
mental when sales for this use represent more than 21 per cent of the total 
quantity of gas sold to general consumers during the year, p. 269. 


Expenses, § 26 — New business expense — Gas sales for space heating. 
10. A conscious effort should be made to reduce substantially new business 
expenses in connection with sales of gas for space heating, when by the 
expenditure of unusual amounts for advertising and sales promotion the 
volume of such sales represents a large percentage of the company’s total 
business, while facilities for supplying space-heating customers are limited 
because of the capacity of mains and the low average price to such users, 
p. 269. 

Expenses, § 39 — Price of gas — Statutory method of determining. 
11. The statute requiring the Commission to find that the price to be paid 
for gas purchased by one gas company from another is less than it would 
cost the former to make its gas in gas works of standard equipment, prop- 
erly equipped, suitably situated, and of sufficient capacity to make all the 
gas required by the whole district supplied by such company, as a condi- 
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tion precedent to giving its approval to contracts entered into between th 
parties, established a practical method of determining a reasonable price 
p. 270. 

Rates, § 32 — Duty of Commission — Matters to be determined — Return. 
12. The Commission, in passing upon a filed rate schedule, must determin 
from the company’s investment, the record of its earnings, the present 
condition of its business, and its prospects for the future, so far as reason. 
ably predictable from the trend of the time, whether or not the company 
has been receiving the fair return to which it is entitled as a matter of lav, 
and, if not, to what extent a change in its rates, charges, and prices may 
effect that result, p. 272. 

Rates, § 114 — Small users — Burden of cost. 


13. The Commission, in considering a gas rate schedule, must take into 
account the inequity of a situation in which the burden of supplying gas 
in small quantities at cost, or less than cost, to a large number of casual 
customers is necessarily placed upon other customers to whom gas isa 
necessity and whose use of it is considerable throughout the year, p. 272. 
Rates, § 173 — Reasonableness — Value of service. ; 
14. The Commission, in considering a rate schedule, is bound to consider re 
that no utility service is worth more than people are willing to pay for it, # "S$ P4y 
p. 272. The 
Rates, § 374 — Gas — Block schedule — First block — Small users. 1938, fi 
15. A gas rate schedule which seeks to maintain the charge for the first I prices, 
hundred cubic feet of gas sold at 60 cents cannot be expected to bring about I her & 
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the desired effect of requiring the convenience or incidental user of gas 
to meet a more equitable portion of the cost of supplying him, p. 272. 


(WEssER, Commissioner, dissents.) 
[September 28, 1939.] 
NVESTIGATION of rates, prices, and charges for gas; company’s 
schedule disapproved and disallowed and new schedule pro- 
mulgated by Commission canceling existing tariffs. 
¥ 


APPEARANCES: Robert H. Holt 
and E. M. Farnsworth, for the Bos- 


GRANT, Commissioner: The Bos- 
ton Consolidated Gas Company on 


ton Consolidated Gas Company; 
James S. Eastham, for the Eastern 
Gas & Fuel Associates; Henry Park- 
man, Jr., and Lewis H. Weinstein, 
for the city of Boston; John D. Smith 
and Avery W. Gilkerson, for the city 
of Quincy; George P. Drury and Rep. 
Leo P. Landry, for the city of Wal- 
tham; Robert J. Muldoon and 
Charles L. Doherty, for the city of 
Somerville ; Max Wise, for the city of 
Chelsea; Samuel H. Mildram, pro se. 


30 P.U.R.(N.S.) 


January 15, 1938, filed with the De- 
partment a schedule of proposed rates 
and prices, effective February 1, 1938 
(Mass. D. P. U. No. 64, Classification 
No. 1) which schedule represented a 
substantial increase in the cost of gas 
to the company’s customers. Com- 
plaint was made shortly thereafter by 
the mayor of Boston and representa- 
tives of other communities served by 
the company, who objected to the 
taking effect of the company’s schedule 
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upon the ground that the proposed in- 
crease WaS unwarranted. According- 
ly, the Department suspended the op- 
eration of the schedule from time to 
time and conducted numerous public 
hearings as well as an investigation 
upon its own motion as to the proprie- 
ty of the company’s schedule. 

On July 29, 1938, the Department 
jsued an order (D. P. U. 5580- 
5584), disapproving and disallowing 
the company’s proposed schedule upon 
the ground that it embodied a viola- 
tion of Chap. 243 of the Acts of 1936, 
prohibiting the imposition of a penal- 
ty by adding to the amount of cus- 
tomers’ bills because of delay in mak- 
ing payment. 

The company, on November 8, 
1938, filed a new schedule of rates and 
prices, and charges effective Decem- 
ber 1, 1938, Mass. D. P. U. No. 65 
(Classification No. 1), which likewise 
represented an increase in the cost 
of gas to customers, and this schedule 
also was suspended, pending an investi- 
gation by the Department upon its 
own motion (D. P. U. 5744) and pub- 
lic hearings, held on December 13, 
1938, and on January 25 and 26, 
1939, at which were considered the 
complaints of the mayor of Boston 
(D. P. U. 5741) ; the mayor of Quin- 
cy (D. P. U. 5748), the mayor of 
Waltham (D. P. U. 5749), the mayor 
of Chelsea (D. P. U. 5752), and the 
mayor of Somerville (D. P. U. 5753). 

Evidence was received purporting 
to show that the increased revenue 
sought by the gas company through 
the proposed rates was not justified 
by present conditions and the mayor 
of Boston was permitted to file a brief 
and requests for rulings of law in or- 
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der that such rights as the mayor may 
have might be preserved. 

Inasmuch as the Department, in its 
decision of July 29, 1938, disallowing 
the company’s schedule of rates upon 
the ground that it included a penalty 
and was therefore illegal, did not pass 
upon the merits of the company’s con- 
tention that additional income is neces- 
sary in order to enable it properly to 
carry on its business, it was agreed, 
when the schedule presently before us 
for approval was filed, to incorporate 
by reference in these proceedings the 
testimony and exhibits submitted in 
the previous case. These include 
2,726 pages of the written record and 
a total of 138 exhibits. 


Before entering into a discussion 
of the merits we believe we ought to 
make reference to the position taken 
by the Department in its order of Jan- 
uary 28, 1936 (D. P. U. 4885) (12 
P.U.R.(N.S.) 113), in which it act- 
ed adversely upon a proposed schedule 
of rates and prices and charges filed 
by the Boston Consolidated Gas Com- 
pany, which constituted an increase 
to most customers of the company in 
the amount of their monthly bills. 

In 1934 and 1935, the two years im- 
mediately preceding the decision in 
that case, the company earned $1,061,- 
588 and $859,883 respectively, from 
its gas operations, and paid dividends 
upon the total par value of its stock 
amounting to 4 per cent in 1934 and 
to 2.75 per cent in 1935. The Depart- 
ment, although unconvinced that the 
rate increases proposed by the compa- 
ny were necessary at that time, was 
nevertheless cognizant of the fact that 
a continuation of the downward trend 
in the company’s earnings eventually 
would make necessary the revision of 
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its schedules in such a way as to more 
adequately compensate the company 
for the service rendered. The opinion 
accompanying the order of January 
28, 1936, contains at page 18 the fol- 
lowing statement: 

“We agree that if there is any fur- 
ther substantial increase in taxes, or 
if conditions fail to improve, rates 
probably will require adjustment to 
secure a more adequate return to the 
company, and conditions may arise 
which will warrant some such radical 
departure in the form of rates as now 
proposed. . « IB BE RANG) 
at p. 132.) 


In 1937 the earnings of the company 
from gas operations amounted to 
$538,141 and a dividend was paid 
upon the par value of the common 
stock of 1.75 per cent. The earnings 


for the year 1938, although not con- 


sidered herein, show a continuation of 
diminishing return to the company, 
reaching the low point of $499,857, 
at which time a dividend of 1.65 per 
cent was paid. 

In 1934 the total taxes paid by the 
Boston Consolidated Gas Company 
amounted to $1,816,124. In 1937 
total taxes paid were $1,908,387, an 
increase of $92,263. In 1938 the tax 
burden of the company reached $2,- 
001,498, which figure represents a 
net increase of $185,374 since 1934. 
Of course, the amount of the com- 
pany’s Federal income tax has under- 
gone a reduction commensurate with 
the decrease in earnings, but local 
property taxes have increased and So- 
cial Security and Unemployment Com- 
pensation taxes, entirely new assess- 
ments which the company has been re- 
quired to meet, have contributed sub- 
stantially to the decrease in earnings. 


30 P.U.R.(N.S.) 


These new taxes comprised a total of 
$79,993 in 1937 and $107,928 in 
1938. 

These figures point clearly to the 
realization of the condition which th 
Department in its order of January 
28, 1936, contemplated as a possibility, 
The earnings of the company hare 
reached a point below which any fur. 
ther reduction would be of serious 
consequence not only to the gas con- 
pany but to the people of the city of 
Boston and the other communities 
supplied. 

[1-3] The stockholders of the 
company have an equitable interest 
which the commonwealth is bound to 
protect. In return for the use of their 
franchise they have surrendered the 
right enjoyed by private business en- 
terprises to fix rates and prices sub- 
ject only to the restrictions of competi- 
tion and sound business judgment. 
They are entitled, under our public 
utility law and policy, to compensation 
based upon a fair and reasonable re- 
turn on the value of their investment. 
They are likewise protected under the 
Fourteenth Amendment to the Con- 
stitution of the United States against 
the arbitrary imposition of rates so 
low as may amount to confiscation of 
their property. Not even the legisla- 
ture has power to order a company to 
furnish service at such rates. Blue- 
field Water Works & Improv. Co. v. 
West Virginia Pub. Service Commis- 
sion, 262 U. S. 679, 690, 67 L. ed. 
1176, P.U.R.1923D, 11, 43 S. & 
675; Public Utility Comrs. v. New 
York Teleph. Co. 271 U. S. 23, 70 
L. ed. 808, P.U.R.1926C, 740, 46 S. 
Ct. 363. See also McCardle v. In- 
dianapolis Water Co. (1926) 272 U. 
S. 400, 71 L. ed. 316, P.U.R.1927A, 
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15, 22, 47 S. Ct. 144, in which the 
court said : 

“Tt must be determined whether the 
rates complained of are yielding and 
will yield, over and above the amounts 
required to pay taxes and proper op- 
erating charges, a sum sufficient to con- 
stitute just compensation for the use 
of the property employed to furnish the 
grvice; that is, a reasonable rate of 
return on the value of the property 
at the time of the investigation and 
for a reasonable time in the fu- 
ture.” 

On the other hand, the public which 
has created the utility has the right 
to anticipate that it will be providently 
managed and conducted to the end that 
there shall be neither diminution in 
quality nor interruption in the con- 
tinuity of service. As was stated with 
darity and reason by Chief Justice 
Shaw in the early case of Worcester 
v. Western R. Corp. (1842) 4 Mete. 
(45 Mass.) 564, the property vested 
in such a corporation for the purpose 
of carrying on its business is held 
by it under a trust relationship for 
the benefit of the public to be used in 
a particular manner and for the ac- 
complishment of a well-defined public 
object. 

The danger of rate regulation which 
is so closely restrictive as ultimately to 
raise the question of confiscation is too 
apparent from the experiences of other 
types of utility service, notably in 
the traction field, to require extended 
discussion here. It suffices to say 


that the recent history of the gas in- 
dustry unhappily does not encourage 
an optimistic view of the future. And 
while it has not reached the estate of 
the street railways and railroads which, 
in many instances, have either at- 
tained or are asking for some form of 
public subsidy, a pursuance of the 
present trend of earnings may bring it 
to the same threshold. 

A comparison of the analyses of 
customers’ bills filed in prior rate cases 
and the exhibits in the present case in- 
dicates a steady decline in the earnings 
of the company. Most important is 
a marked decrease in the consumption 
of gas by an increasingly large num- 
ber of individual customers. Another 
factor, contributing directly to this 
falling off in individual consumption, 
is the severity of competition from 
other fuels, such as range and furnace 
oil, which are unregulated by the public 
authority and hence free to make ad- 
vantageous contracts and prices in or- 
der to acquire or retain customers, a 
practice forbidden to a utility compa- 
ny because it involves discrimination. 
A third principal factor is the largely 
increased expenses of the company, no 
inconsiderable part of which, as here- 
inbefore stated, has resulted from ad- 
ditional taxation. 

The manner in which the number of 
small gas users has increased, with a 
corresponding decrease in average 
consumption by the more substantial 
users, is shown by the following table: 
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ANNUAL NUMBER OF BILLS 


Monthly 
Consumption 
000 cu. ft. 
100 “ “ 
200 

300 

400 

500 


1927 of Total 


31 
1.57 
2.05 
2.37 
2.70 
2.95 


11.95 
28.61 
59.14 
77.06 


Total under 500 cu. 

Total under 1,000 “ 

Total under 2,000 “ 

Total under 3,000 “ “ 

Total bills 

The analysis of bills for the year 
1927 is not wholly comparable to those 
for 1933 and 1936 inasmuch as the 
Boston Consolidated Gas Company 
did not at that time supply customers 
in the Charlestown and Quincy dis- 
tricts, but this difference, which might 
affect the number of the bills, does not 
impair the value of the table for the 
purpose of showing the percentage in- 
creases in low-use customers. 


346,594 
830,298 
1,716,322 
2,236,343 
2,902,131 


In the matter of increased expenses 
since 1934, in addition to the larger 
tax assessments already referred to, 
the two largest items are an increase 
in the amount of the annual deprecia- 
tion charge and an increase in the 
amount expended for the purpose of 


acquiring new business. The annual 
charge for depreciation for the year 
1934 was $336,757. In 1937 the 
charge was $519,814. This charge 
was further increased in 1938 to 
$526,745, representing an increase ov- 
er the 1934 charge of $189,988. The 
total depreciable property of the com- 
pany, employed in gas operations, as 
of December 31, 1937, was $44,278,- 
875. The depreciation reserve as of 
the same date was $423,270—a figure 
slightly under one per cent of the total 
depreciable property. The company 
also has $1,162,070 in a special re- 
tirement reserve which is the balance 
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Per Cent 


Per Cent 


of Total 1936 


95,076 
76,974 
101,253 
111,819 
119,559 
123,261 


627,942 
1,240,094 


1933 
69,364 


115,073 


567,520 
1,140,102 
2,008,873 
2,445,787 
2,869,807 

remaining from a fund established out 
of $7,000,000 of the stock premium 
account to be used for the retirement 
of property. 

[4] We think that whatever criti- 
cism may be warranted of the compa- 
ny’s depreciation policy should proper- 
ly be directed against its failure to set 
aside in past years sufficient amounts 
to more nearly approximate the needs 
of a company of its size and type of 
business. That it has failed in this 
important respect was admitted by the 
representatives of the mayor of Bos- 
ton. Walker W. Stevenson of New 
York, an expert witness presented by 
the city, testified that in his opinion a 
fair annual depreciation charge would 
be $878,000. 

The maintenance of substantial de- 
preciation reserves is of importance 
not only to the stockholders of a gas 
company but to the consumers as well. 
Such a fund has a tendency to limit 
capitalization and add to the safety of 
the investment and to keep at the low- 
est point consistent with the public in- 
terest the amount upon which divi- 
dends are paid. This Department 
never has permitted the capitalization 
for rate-making purposes of the de- 
preciation reserve of a utility company. 

[5-7] There was considerable tes- 
timony and discussion at the hearings 
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of the substantial increases shown in 
the company’s new business account 
and the application of some of this ex- 
pense to the merchandising and job- 
bing account. The total amount ex- 
ended for new business in 1934 was 
$487,375. In 1937 the total was 
$586,127 and there was a further in- 
crease in 1938 to $600,393. In the 
year 1934 the company showed a profit 
of $54,598 in its gas merchandising 
and jobbing account. In the years 
1937 and 1938 this amount showed 
losses of $26,931 and $27,815, respec- 
tively. 

If there is deducted from the 1934 
new business expense of $487,375 the 
profit of $54,598 in the merchandising 
and jobbing account, the expense of 
jointly operating these two somewhat 
closely related accounts is reduced to 
$432,777. Then if there be added the 
losses in the merchandising and job- 


bing account to the new business ex- 
penses in 1937 and 1938, the total cost 
to the gas company for these two de- 
partments was $613,058 in 1937 and 
$628,208 in 1938. This represents an 
out-of-pocket cost of $195,431 more 
in 1938 than in 1934. 


We are inclined to agree with the 
contention of the city of Boston that 
the company’s charges for new busi- 
ness include a number of items of ex- 
pense that ought to be charged to the 
merchandising and jobbing account. 
No part of the company’s advertising 
expense, for example, including a sub- 
stantial amount which is incurred in 
promoting the sale of gas appliances, 
is charged to the merchandising and 
jobbing account. The apportionment 
to the merchandising and jobbing ac- 
count of rental charges of the compa- 
ny’s real estate, represented mainly by 
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the property at McBride street, Jamai- 
ca Plain, and its Arlington street office 
building, appears to be disproportion- 
ate to the amount of space assigned to 
the storage and sale of appliances. 

This Department has long observed 
the rule that expensé incident to the 
sale of appliances by a utility com- 
pany must not be permitted to consti- 
tute a burden upon the ratepayer, and 
that any loss incurred by such opera- 
tions should be added to the net earn- 
ings of the company in computing a 
reasonable rate of return. This prin- 
ciple has been upheld by the supreme 
judicial court as recently as two years 
ago in the case of MacRae v. Concord, 
Adv. Sheets (1937) 157, at p. 161, 
6 N. E. (2d) 366, 108 A.L.R. 1450, 
1454, wherein it was stated by the late 
Chief Justice Rugg: 

“The sale at retail of electrical ap- 
pliances and the installation of elec- 
trical fittings are a separate business 
from the supply of electrical energy. 
There is no inherent and necessary 
connection between the two.” 

We do not stand with the city’s 
contention that the loss from the com- 
pany’s merchandising and jobbing op- 
erations for 1937 was $516,426, but 
we are of opinion that the loss of 
$26,931 does not embrace all of the 
expenses properly chargeable to mer- 
chandising and jobbing. As to the 
large increase in the amount spent for 
new business we think, under present 
conditions, particularly as they affect 
the gas industry that it is permissible 
for the company to do all it reasonably 
can to attract and hold customers 
whose consumption of gas is sufficient 
in quantity and continuity of use to 
enable it profitably to carry on its op- 
erations. This verges closely upon the 
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question of management, with which 
function this Department can have no 
active concern. But where, as in the 
instant matter, a utility company is 
seeking to increase its revenues 
through higher rates, we believe the 
burden is upon the company clearly to 
justify such extraordinary expendi- 
tures before we accept them as pru- 
dently made. 

We apprehend that a large part of 
the company’s new business expense is 
directed toward increasing the use of 
gas for space and hot water heating 
from which the company derives a low- 
er return per thousand cubic feet of 
consumption than it receives from the 
average customer. Theoretically, at 


least, such expenditures may be justi- 
fied on the ground that they will re- 
dound ultimately to the benefit of the 
ratepayer by promoting a greater use 
and sale of the commodity upon prof- 


itable terms. But we must not lose 
sight of the fact that the object of 
such sales promotion is to help the 
stockholder in the first instance and 
he should be required to share in what- 
ever expenses are involved in a period 


like the present when the additional’ 


income received from new business ap- 
pears to be small by comparison with 
the amounts spent to obtain it. 

[8] The Department has, by state- 
ment and restatement in past decisions, 
emphasized the view that it is unwise 
to interfere with management discre- 
tion where the purpose is to establish 
competitive rates, unless it appears 
that such rates effectively throw a bur- 
den upon customers served on higher 
rates. In the business of generating 
and distributing electricity the sale at 
low rates of power in large quantities 
or at times when the facilities of the 
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electric company are not required to 
be operated at capacity, is universally 
justified upon a basis of increment 
cost plus a return measured in part by 
the necessity of meeting the prices of 
competitors. 

It is also to be borne in mind that 
the Department has approved in past 
decisions the contracts severally en- 
tered into between the Boston Consoli- 
dated Gas Company and the Arling- 
ton and Old Colony gas companies and 
the entrance into the Concord and 
Ayer districts by the Boston Com- 
pany, to which approval there was at- 
tached the proviso that such service 
should not result in a burden upon the 
rest of the territory served. The com- 
pany admits a loss in supplying the 
Concord and Ayer districts which we 
take into account in arriving at our 
conclusions. We are unconvinced 
from the evidence presented that the 
contracts with the Arlington and Old 
Colony companies are burdensome to 
the Boston Company. Furthermore, 
it appears that these arrangements for 
supplying gas to purchasers outside 
and beyond the territory served by the 
Boston Consolidated Gas Company 
prior to 1930 have contributed to the 
establishment of an average price for 
gas purchased under the contract with 
the Eastern Gas & Fuel Associates 
which is distinctly favorable to the 
Boston Company. In 1929 the aver- 
age cost per thousand cubic feet of gas 
purchased by the Boston Company 
from a predecessor company of East- 
ern Gas & Fuel Associates was 31 
cents. In 1937 the average cost had 
been reduced to 28.83 cents per thou- 
sand cubic feet. This rate embodies 
charges per thousand cubic feet of 30, 
27, 25, and 23 cents, the price being 
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reduced in proportion to the amount 
of gas purchased. 

[9,10] Sales of gas for space heat- 
ing in 1937 amounted to 2,164,783 
thousand cubic feet, resulting in a 
total revenue of $1,229,596. These 
sales represent more than 21 per cent 
of the total quantity of gas sold to 
general consumers during that year. 
We think it may fairly be said that 
when a class of customers is using 
such a large quantity of the company’s 
output, the type of use to which the 
commodity is put cannot accurately be 
classed as experimental. Conversely, 
| where the volume of such sales repre- 
sents so large a percentage of the com- 
pany’s total business, acquired, in the 
main, by the expenditure of unusual 
amounts for advertising and sales pro- 
motion, a conscious effort should be 
made to reduce substantially new busi- 
ness expenses in connection there- 
with. We have in mind the limited 
facilities of the company for supply- 
ing space-heating customers, due to 
the capacity of mains, and the low av- 
erage price to such users. 


In the decision of the Department, 
issued July 13, 1936 (D.P.U. 4885) 
(14P.U.R.(N.S.) 433, 437), in which 
the space-heating rate of the company 
was discussed at length, particularly 
with reference to the expense of ac- 
quiring such business in the future, it 
was stated: 

“The company, therefore, should 
limit its expenses to well within the 
spread between the cost of the gas and 
the price at which it is sold. If this 
is done we think the rate will not be 
objectionable. On the other hand, if 
the company’s expenses are not, in the 
future, so limited, we feel it will be 
our duty to order that the rate be dis- 
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continued. We do not think that we 
should assume that the company in the 
future will allow its expenses as to 
this class of business to be such as to 
throw a burden on other customers. 
With intelligent management it ought 
not to occur.” 

We think we ought to criticize the 
failure of the company, in view of the 
largely increased use of gas for this 
purpose, to include in the costs of serv- 
ice on the space-heating rate a larger 
proportionate share of its operating 
overhead. There is presently includ- 
ed, for example, only $14,800 out of a 
total such charge for taxation of $1,- 
858,000 (Federal income tax exclud- 
ed). Depreciation is another item of 
current expense which does not ap- 
pear to be apportioned in sufficient 
amount upon this class of business. 
Based upon the company’s own meth- 
od of charging depreciation of 4.5 
cents per thousand cubic feet con- 
sumed, the charge upon space heating 
would be $97,415. Instead there is 
only $10,302 charged to space-heating 
customers. 

To summarize our views upon this 
phase of the question, we are of opin- 
ion that extraordinary circumstances 
may, at times, justify extraordinary 
methods of maintaining the volume 
necessary for the proper conduct of 
business, provided they do not exceed 
reasonable limitations nor work to the 
disadvantage of the public as a whole. 
Speculation upon what might be the 
present status of the Boston Consoli- 
dated Gas Company had there been 
no effort to go into space heating in- 
volves consideration of the company’s 
loss since 1934 under Classification 
No. 1, including regular and prepay- 
ment meters, of $556,000 in revenue 
30 P.U.R.(N.S.) 
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received from consumers using gas for 
general purposes. The increase in reve- 
nue received from space heating be- 
tween 1934 and 1938 was $443,000, 
making up in large part the loss in 
revenue from other sales. 

We are mindful of the fact that 
Classification No. 2, under the pres- 
ently effective schedule, on file with 
the Department, prescribing the rates 
and prices charged for gas used for 
space heating, is not here involved ex- 
cept in so far as the sales of gas made 
thereunder may influence the deter- 
mination by the Department of rates 
to be charged under Classification No. 
i. 

[11] The city of Boston reiterated 
its contention raised during the prior 
rate case, decided in January, 1936 
(12 P.U.R.(N.S.) 113), that the fair 
price at which the gas should be pur- 
chased by the Boston Consolidated 


Gas Company from the Eastern Gas 
& Fuel Associates is the cost of pro- 
ducing such gas to the Eastern Gas & 


Fuel Associates. Against this conten- 
tion we cite Chap. 417 of the Acts of 
1903, under which the Department is 
required by the general court annually 
to find, after public hearing, that the 
price to be paid for the gas to be pur- 
chased is less than it would cost the 
Boston Consolidated Gas Company 
to make its gas in gas works of stand- 
ard type, properly equipped, suitably 
situated and of sufficient capacity to 
make all the gas required by the whole 
district supplied by said company, as 
a condition precedent to giving its ap- 
proval to the contracts entered into 
between the parties. 

Evidence offered to show that the 
prices presently in effect between the 
companies are otherwise than as re- 
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quired by the statute was inconclusive, 
We are further aware that for many 
years the engineering and accounting 
staffs of the Department have passed 
upon the details of these agreements 
and that they have subsequently been 
approved, after consideration of the 
facts. 

An effort on the part of the mayor 
of Boston to have the law amended so 
that the Department would be required 
to investigate and fix a price based in 
accordance with the above contention 
was rejected by the general court at 
the legislative session recently con- 
cluded. As stated in D. P. U. 4885, 
the Department has inclined to the 
view that this manner of controlling 
the cost of gas to the Boston Consoli- 
dated Gas Company established a prac- 
tical method of determining a reason- 
able price “because the cost of gas in 
the holders of other companies en- 
gaged in the manufacture of gas could 
be ascertained by the Board and the 
fixed charges of interest, taxes, and 
depreciation on the manufacturing 
plant capable of furnishing all the gas 
presented evidence from which this 
cost could fairly well be ascertained.” 
(12 P.U.R.(N.S.) at p. 124.) 

There was much testimony present- 
ed during the hearings before the De- 
partment relating to the value of the 
company’s property devoted to gas op- 
erations. Alfred E. Forstall of New 
York, an expert witness presented by 
the company, testified that, in his opin- 
ion, the reproduction cost of the prop- 
erty was $54,807,640. This figure 
does not include his estimate for work- 
ing capital, materials and supplies, or 
going concern value. Mr. Stevenson, 
the city’s expert, in a similar estimate, 


arrived at a figure of $52,396,928. 
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There was, however, a wide difference 
of opinion between these two witness- 
es as to the methods and amounts ap- 
plied to depreciation. Mr. Forstall 
deducted observed depreciation of $1,- 
847,170, based upon figures compiled 
in 1933 in connection with a prior case, 
and stated that, in his opinion, no 
change was necessary because any ad- 
ditional depreciation since that time 
was more than offset by increases in 
the cost of various items which he did 
not use in computing the increase in 
reproduction cost. Mr. Stevenson 
used accrued depreciation of $17,- 
927,285. 

The plant investment of the com- 
pany, as shown upon its annual return 
tothe Department for 1937, represents 
a figure of $45,402,936. The com- 
pany has outstanding common stock of 
the par value of $31,677,600 and pre- 
miums thereon of $2,533,333. It has 
also outstanding a 20-year note of 
$10,900,000, which was issued in 
1937 to refinance a bond issue of the 
same amount. 


We are of opinion that the expert 
testimony presented in respect to valu- 
ation does not justify a departure from 
the viewpoint expressed by the Depart- 
ment in D. P. U. 4885, in which it was 
said : 

“From the evidence introduced be- 
fore us we are not persuaded that the 
value of various elements composing 
the company’s plant is materially less 
than the par value of its stock and out- 
standing bonds.” (12 P.U.R.(N.S.) 
at p. 127.) 

Revenue from the sale of gas in the 
year 1931 was $12,596,721. In 1937 
revenue from gas sales had decreased 
to $10,498,327. During this same pe- 
tiod the earnings of the company, 
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available for dividends from gas op- 
erations, decreased from $1,957,244 
to $538,141. Adding to the latter fig- 
ure the earnings of the company from 
electric operations, amounting to 
$132,669, we arrive at a total avail- 
able for dividends from all operations 
of $670,811, which represents a re- 
turn of but 1.96 per cent on the out- 
standing stock and premiums. 


To further illustrate the extent to 
which changing conditions in the gas 
industry as a whole have influenced 
the downward trend in the fortunes 
of the Boston Consolidated Gas Com- 
pany, we think it pertinent to cite the 
following comparison of revenues and 
earnings from gas operations of the 
45 gas companies doing business with- 
in the commonwealth during the years 
1931 and 1937: 


1931 1937 


$36,425,391 $29,382,827 
6,818,887 2,273,772 


Revenues from sales 
Net gas earnings ... 


The comparison is even more start- 
ling when it is considered that the to- 
tal investment in properties of these 
companies devoted to gas operations 
as of December 31, 1937, was $129,- 
369,566. 


From our analysis and considera- 
tion of the facts before us we are con- 
vinced that the problem here presented 
is not simply one of securing tempo- 
rary relief for the Boston Company, 
in the form of increased charges. In 
essence it is much broader. It is con- 
ceivable that by resorting merely to the 
expedient of raising the price of gas, 
without regard for the manner in 
which such an increase is to be appor- 
tioned among customers, an effect up- 
on the company’s revenues directly op- 
posite to that intended might result. 
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The rate now proposed by the com- 
pany in Mass. D.P.U. No. 65 (Classi- 
fication No. 1) provides for a charge of 
60 cents for the first 100 cubic feet of 
gas used, 20 cents per hundred cubic 
feet for the next 600 feet, 10 cents per 
hundred cubic feet for the next 800 
cubic feet, 8 cents per hundred cubic 
feet for the next 23,500, 7.5 cents for 
the next 75,000 cubic feet, and 6 cents 
for all gas used in excess of 100,000 
cubic feet. This rate is identical with 
the rate previously disallowed except 
that the so-called discount provisions 
have been eliminated. 

Exhibit 12, introduced by the com- 
pany, and intended as a forecast of the 
effect of the originally proposed rate, 
based upon gas consumption as shown 
by customers’ bills on December 31, 
1936, estimated a net increase in reve- 
nue to the company of $1,000,000. 
Included in this estimate was $125,- 
000 representing revenue anticipated 
through failure of certain customers 
to pay their bills within twenty days, 
in which event the charge for the first 
100 feet of gas was to have been 70 
cents instead of 60 cents, with a corre- 
sponding one-half cent differential per 
one hundred cubic feet. 

This amount must now be deducted 
from that estimate in view of the De- 
partment’s order of July 29, 1938, 
disallowing the rates then filed as 
constituting a violation of Chap. 243 
of the Acts of 1936. Mass. D. P. U. 
No. 65 (Classification No. 1), as now 
before us for consideration, reduces 
the company’s estimated increase in 
revenue to approximately $900,000. 

[12] In passing upon the schedule 
filed by the Boston Consolidated Gas 
Company we are bound to determine 
from the company’s investment, the 
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record of its earnings, the present con. 
dition of its business and its prospects 
for the future, so far as reasonably 
predictable from the trend of the times, 
whether or not the company has been 
receiving the fair return to which it 
is entitled as a matter of law, and, if 
not, to what extent a change in its 
rates and charges and prices may bring 
about that result. Without going in. 
to the contention of the company that 
it is entitled to a much higher rate of 
return than that which it would re. 
ceive if the proposed schedule were al- 
lowed, we believe the weight of evi- 
dence shows that the gas company isat 
the present time earning an amount up- 
on its investment, whether computed 
from the actual cost of its property, 
less depreciation, book value, or the 
amount of its outstanding securities, 
which is insufficient to permit it prop- 
erly to carry on its business and prop- 
erly serve the public. 

This company, like others in the 
gas industry, has suffered greatly from 
destructive competition of fuel oil, 
which it is unable to meet on equal 
footing by reason of its status as a 
regulated public utility. If this were 
not the fact and it could contract with 
customers with the same freedom as 
its competitors, it might decline to 
serve those seeking to purchase its 
product except upon rates and prices 
which would assure it a reasonable 
profit. The great number of custom- 
ers who, under present circumstances, 
enjoy the convenience of gas without 
paying their way would have to meet 
the cost of service in their monthly 
bills or purchase substitute fuels. 

[18-15] These “convenience” cus- 
tomers, so-called, although small aver- 
age users of gas, are ordinarily not 
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people of limited financial means. It is 
a demonstrated fallacy to refer to the 
small customer as “the poor man.” 
Most of them are apartment house 
dwellers or other persons whose fuel 
requirements are casual or intermit- 
tent. On the contrary the consumer 
who is trying to raise a family on a 
small income usually is a good gas cus- 
tomer. If the company had enough 
more like him it might not find it nec- 
essary to change its rate schedule. 
Such families ordinarily prepare all 
of their meals at home, do their own 
laundering, and are otherwise substan- 
tial users of gas for general purposes. 
The convenience user usually is a per- 
son who receives a more substantial 
income, living in a compact apartment 
for which he pays a higher propor- 
tionate rental, where heat and hot wa- 
ter are furnished by the landlord, 
where few meals are cooked, and where 


use of gas is only incidental. 


Eliminating any allowance for re- 
turn and taking into account only out- 
of-pocket expenses, it is the contention 
of the company, as shown on Exhibit 
18, that a customer using 100 cubic 
feet of gas a month causes an out-of- 
pocket loss to the company of 59 cents 
and that only customers using 1,400 
cubic feet or more per month pay more 
than the out-of-pocket expenses or 
contribute toward the return or toward 
the losses upon other customers. This 
type of customer comprises 55 per cent 
of all those served under Classification 
No. 1. 

It is not our intention to consider 
the financial condition of the individ- 
ual customer as a basis for establish- 
ing rates, indeed we have no lawful 
right to do so, but, in all fairness and 
the exercise of sound business judg- 
[18] 
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ment, we are compelled to take into 
account the inequity of a situation in 
which the burden of supplying gas in 
small quantities at cost, or less than 
cost, to a large number of casual cus- 
tomers is necessarily placed upon oth- 
er customers to whom gas is a neces- 
sity and whose use of it is consider- 
able throughout the year. 

We are bound to consider that no 
utility service is worth more than peo- 
ple are willing to pay for it. If rates 
and prices for gas are too high they 
will inevitably discontinue its use and 
turn to something else. Herein lies 
the danger of a rate which tends to 
increase the monthly bills of consum- 
ers of small means whose use of fuel 
for family purposes is nevertheless 
substantial. The salvation of the gas 
industry, if it is to be saved at all, con- 
sists in encouraging this type of user 
to remain a customer at prices which 
will promote upon his part a larger 
volume of use. 


Considering the trend to lower av- 
erage use by customers under Classi- 
fication No. 1 during the last decade, 
it appears obvious that a schedule 
which seeks to maintain the charge 
for the first 100 cubic feet of gas sold 
at 60 cents cannot be expected to bring 
about the desired effect of requiring 
the convenience or incidental user of 
gas to meet a more equitable portion 
of the cost of supplying him. Fur- 
thermore, the company’s proposed in- 
crease from 10 cents to 20 cents per 
hundred cubic feet in the next immedi- 
ate step is bound to have a discourag- 
ing effect upon customers whose use 
of gas it should be the aim of the com- 
pany to promote. The difficulty in 
drafting such a rate, however, is that 
if the company’s revenues are to be 
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increased in an amount sufficient to 
permit it to earn a sufficient rate of re- 
turn, such an increase in the price of 
additional gas cannot be avoided so 
long as the charge for the first 100 
cubic feet of gas continues to be kept 
at 60 cents. 

We think the structure of the rate 
proposed by the company is wrong. A 
customer with an average monthly 
consumption of 100 cubic feet or 
slightly in excess of that amount, will, 
under the company’s rate, continue to 
be a burden, not only to the company 
but to its other customers. We be- 
lieve, therefore, that in computing the 
minimum amount of gas to be sold, 
the first block should be 200 cubic feet, 
the charge for which amount, or frac- 
tion thereof, should be established at 
$1, and that the next 1,800 cubic feet 
should remain at 10 cents per hundred 
cubic feet, 8 cents per hundred cubic 
feet for the next 23,000 cubic feet, 
74 cents per hundred cubic feet for 
the next 75,000 cubic feet, and 6 cents 
per hundred cubic feet for all in ex- 
cess of 100,000 cubic feet. 


The additional revenue received 
from all customers as a result of this 
change in the cost of the first 100 cu- 
bic feet will make it unnecessary to 
increase the prices charged for subse- 
quent steps. The net effect will be to 
reduce the cost of gas below that now 
charged to customers using in excess 
of 3,500 cubic feet. The rate which 
the Department purposes to establish, 
although slightly higher than that filed 
by the company to customers using 
400 feet or less, will be considerably 
below the company’s proposed rate for 
consumption above that amount. 

The following table indicates the 
differences between the existing rate, 
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the schedule proposed by the company, 
and the schedule to be ordered by the 
Department : 


Bill under Bill 
Present Proposed under 
Monthly Company D.P.U, 
Bill Rate 
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As hereinbefore pointed out, the 
proposed schedule of the gas company 
would yield an estimated increase in 
the amount of its annual revenues of 
$900,000, after making allowance for 
the amount of additional Federal in- 
come tax which such an increase would 
involve. We estimate that the sched- 
ule promulgated by the Department 
will result in an increase in the earn- 
ings of the company somewhat in ex- 
cess of $400,000 per annum, upon the 
basis of an exhibit submitted by the 
company, showing the consumption 
of gas as indicated by the number of 
customers’ bills for the year ending 
December 31, 1936. This takes into 
account also a decrease in usage un- 
der Classification No. 1 since that date 
as shown by the company’s annual re- 
turns filed with the Department. We 
believe that this change in rates will 
have the effect of improving the earn- 
ings of the company to a level more 
closely approximating the average re- 
turn of gas companies doing business 
within this commonwealth. We have 
observed in the course of our study of 
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the several rates of the company now 
in effect that the cost for large quanti- 
ties of gas may be less in the Ayer and 
Concord districts under Mass. D. P. U. 
No. 60 and Mass. D. P. U. No. 61, than 
in the Boston district, even under the 
company’s proposed rate. Such a dif- 
ference, constituting what appears to 
be discrimination, ought to be correct- 
ed. At the conclusion of the evidence 
the company filed 45 requests for rul- 
ings of law. We rule upon these re- 
quests as follows: 

Requests Nos. 1, 2, 3, 5, 6, 8, 13, 
14, 15, 20, 21, 25, 26, 27, 39, 41, and 
43 we grant. 

Requests Nos. 9, 10, 11, 12, 16, 17, 
18, 19, 22, 23, 24, 29, 30, 31, 32, 33, 
34, 35, 36, 37, 40, 44, and 45 we deny. 

Request No. 7 we deny as calling 
for a finding of fact merely. 

Requests Nos. 28, 38, and 42 we 
deny as immaterial. 

Request No. 4 we deny as argumen- 
tative. 


We rule upon the 77 requests for 
rulings of law filed by the mayor of 
Boston as follows: 


Requests Nos. 4, 5, 6, 8, 9, 11, 17, 
18, 27, 28, 40, 41, 42, 43, 44, 49, 63, 
and 77 we grant. 

Requests Nos. 1, 2, 3, 7, 10, 12, 13, 
14, 15, 16, 19, 20, 21, 23, 24, 25, 26, 
$1, 32, 48, 50, 51, 52, 53, 54, 55, 36. 
65, 66, 67, and 68 we deny. 

Requests Nos. 22, 29, 30, 33, 34, 
35, 36, 37, 38, 39, 45, 46, 47, 57, and 
64 we deny as calling for findings of 
fact. 

Requests Nos. 58, 59, 60, 61, 62, 
69, 70, 71, 73, 74, 75, and 76 we deny 
as immaterial. 


Request No. 72 we deny as ambigu- 
ous. 
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Concurring commissioners: Mc- 
Keown, Chairman, Grant, Curley, 
Whouley; Webber dissenting. 

Accordingly, it is 

Ordered, that the schedule of rates, 
prices, and charges for gas filed by the 
Boston Consolidated Gas Company on 
November 8, 1938, to become effective 
December 1, 1938 (Mass. D. P. U. 
No. 65), the operation of which sched- 
ule was suspended by the Department 
by successive orders until September 
30, 1939, be and hereby is disapproved 
and disallowed ; and it is 


Further ordered, that Classification 
No. 1, Mass. D. P. U. No. 44; Classi- 
fication No. 3, Mass. D. P. U. No. 23; 
and Classification No. 7, Mass. D. P. 
U. No. 20 be canceled and a new sched- 
ule of rates be filed in place thereof to 
become effective October 1, 1939, said 
schedule to contain the following 
rates: 
First 
Next 
Next 23,000 cu. ft. per mo. 


Next 75,000 cu. ft. per mo. .075 per 100 cu. ft. 
Over 100,000 cu. ft. per mo. .06 per 100 cu. ft. 
Minimum bill $7.00 per annum—provided cus- 
tomer’s bills during any consecutive twelve 
months’ period total less than that amount; 


200 cu. ft. or less per month $1.00 
1,800 cu. ft. per mo. $.10 per 100 cu. ft. 
08 per 100 cu. ft. 


and that this rate be available to all 
customers in the district comprised by 
the following cities and towns: Bos- 
ton, Brookline, Chelsea, Milton, New- 
ton, Quincy, Somerville, Waltham, 
Watertown, Wellesley, and Weston; 
and it is 

Further ordered, that new schedules 
of rates be filed with the Department 
to become effective not later than No- 
vember 1, 1939, which will cancel ex- 
isting schedules Classification No. 5, 
Mass. D. P. U. No. 60, available to 
customers in the Concord district, and 
Classification No. 6, Mass. D. P. U. 
30 P.U.R.(N.S.) 
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61, available to customers in the Ayer 
district, said new schedules to contain 
rates whereby the charges for gas 
computed thereunder shall be not less 
for any quantity of gas than the here- 
in ordered new schedule for the Bos- 
ton district. 

Commissioners participating in de- 
cision D. P. U. 5744 and 5741, 5748, 
5749, 5752, 5753, were McKeown, 
Chairman; Grant, Curley, Whouley; 
Webber dissenting. 


WEBBER, Commissioner, dissent- 
ing: The strongest grounds of oppo- 
sition to the new rates advanced by 
the city of Boston, as I understand 
them, are 


1. That the sales of gas by the Bos- 
ton Consolidated Gas Company to oth- 
er gas companies, and under special 
contracts, together with certain kinds 
of gas sales promotion such as space 
heating, the merchandising and job- 
bing of gas appliances, the investment 
of the company in the Concord and 
Ayer districts, are all responsible in 
one way or another for the present re- 
duced net earnings of the company, 
which the company now attempts to 
be compensated for by increasing the 
rate to the customary and average do- 
mestic user of gas in the Boston area. 


2. That the company unevenly al- 
locates the general cost of doing busi- 
ness as between these other branches 
of its business, and the average do- 
mestic user in the Boston area, to the 
disadvantage of the latter. 


3. That the basis of determining 
what shall be the fair and reasonable 
price to be paid by the company for 
gas supplied to it by the parent organi- 
zation, should be the actual produc- 
tion cost of gas. 
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4. The city claims that the new rate 
is based upon an unjust division of 
expenditures and is therefore discrimi. 
natory and unlawful. 

The Boston area comprises the city 
of Boston, the communities of Brook- 
line, Chelsea, Milton, Newton, Quin- 
cy, Somerville, Waltham, Watertown, 
and Wellesley. 

These assertions on part of the city 
require careful examination into and 
full discussion of the following mat- 
ters: The existing contracts entered in- 
to by the company with the Arlington 
Gas Light Company and the Old Col- 
ony Gas Light Company. Special con- 
tracts for the supply of gas at reduced 
rates to certain industrial and mercan- 
tile concerns. The entry of the com- 
pany into the Concord and Ayer dis- 
tricts where there is a capital invest- 
ment of $1,449,506 and the company 
concedes that the income for this busi- 
ness does not meet with “out-of-pock- 
et” expense in supplying service. The 
space-heating business. The merchan- 
dising and jobbing and sale of appli- 
ances. Also the real need for the use 
of the Everett water gas plant of the 
company. 

How are the divers and sundry run- 
ning costs and expenses of the com- 
pany to be broken down as to the dif- 
ferent groups of business, to do jus- 
tice to the public ratepayer in Boston? 
For example, how is the single item of 
taxes which lays a heavy hand upon 
the revenues of the company to be di- 
vided? The tax bill equally distrib- 
uted over all the gas sales of the com- 
pany irrespective of use is equivalent 
to over 17 cents for each and every 
thousand feet. The city argues that 
the new rates propose to place from 
30 to 35 cents of the tax load on the 
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ordinary domestic user for each thou- 
sand cubic feet and leave a small part 
to be borne by the other users. So 
also as to other expenses. The city 
argues that the new rates, according 
to the reasoning of the company, will 
cast upon the average domestic user a 
disproportionate part of such expenses 
as production costs, maintenance of 
mains and distribution system, com- 
mercial expenses, and miscellaneous 
expenses. On the other hand, the city 
says that utilization expenses and new 
business expenses according to our 
classification is almost entirely made 
up of charges that should attach to the 
appliance merchandising business and 
the average domestic user should not 
be required to share them. There was 
testimony supporting this conclusion 
from officers of the company. Grant- 


ed that some leeway should be allowed 
a public service company in its quest 


for new business as it cannot be ex- 
pected that a company must stand still. 
Nevertheless, the expenditures must 
be “within the limits of reason” to bind 
the ratepayer. To cite an illustration 
—the company purports to have add- 
ed only 337 space-heating customers 
in 1937. I find specific items ear- 
marked to house-heating business 
alone in the segregation of new busi- 
ness expenses for that year amounting 
to over $40,000 exclusive of advertis- 
ing and other natural outlays admit- 
tedly expended to secure additional 
house-heating customers. Utilization 
expense of $370,000 for 1937, it would 
seem, consists entirely of the cost of 
repairs and servicing newly sold ap- 
pliances, while new business expense 
amounting to $586,127 for 1937 re- 
flects the intensive efforts of the com- 
pany to market gas appliances. 
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The company itself figures depre- 
ciation at 44 cents on each and every 
thousand feet of gas to whomever sold. 
There is also the important item of 
unaccounted for gas which represents 
condensation, leakage at pipe joints, 
and from other causes in the course of 
distribution, and amounts to a general 
average of 7.37 per cent of the total 
quantity manufactured and purchased. 
Naturally the distance that gas is 
obliged to travel toward its final desti- 
nation adds to the line loss expectancy. 
The city points to the circumstance 
that all the gas purchased by the com- 
pany is metered at Everett, while the 
gas sold to the Arlington Gas Company 
is metered at Allston, and that sold to 
the Old Colony Gas Company is me- 
tered at Braintree, 12 miles away, so 
that the line losses must be significant. 
While on this subject reference should 
be made to another charge made by 
the city, that because of the peak re- 
quirements of the Arlington and Old 
Colony contracts “and/or” the house- 
heating business of the company, the 
Everett water gas plant would not 
be needed for stand-by purposes. This 
plant is carried on the books for ap- 
proximately $3,000,000. 

All these discrepancies, and only 
some are here mentioned, in the dis- 
tribution of expense accounts, with 
the heavy part placed upon the average 
domestic user, are substantial and are 
computed by the experts engaged by 
the city to amount from $1,238,370 
to $1,597,285. In support of its po- 
sition the city maintains that gas is 
the same kind of gas wherever and to 
whomever sold by the company, and 
each use must take up its reasonable 
share of the cost of doing business in 
justice to the others, because we are 
30 P.U.R.(N.S.) 
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dealing with a public service company 
and not a private business enterprise, 
and that this reasoning has not been 
followed by the company. The city 
does not agree that the increment cost 
theory is applicable to this case, and 
the city may be right. Our court has 


never spoken on the validity of the in- 
crement cost theory. 


Upon the subject of merchandising 
and sale of appliances, the decision of 
the court is especially necessary to a 
correct determination of this case, and 
in other gas rate cases to come. The 
city claims losses of over $500,000 a 
year, and that a large part of expenses 
reported under other accounts really 
belongs to the Merchandising & Job- 
bing Account. The Department has 
consistently held in rate decision that 
such losses may not be charged to op- 
erating expenses as against the rate- 
payer. We had occasion to discuss 
that proposition at some length in the 
recent decision upon the petition of 
the Brockton Edison Company. Ac- 
cording to the opinion delivered by 
our state supreme court in 1937 and 
in the case of MacRae v. Concord, 
Adv. Sheets (1937) 157,6N. E. (2d) 
366, 108 A.L.R. 1450, the court ex- 
pressed the view that the sale at re- 
tail of electric appliances and the in- 
stallation of electric fittings is a sepa- 
rate business from the supplying of 
electrical energy. There is no inher- 
ent or necessary connection between 
the two. That decision may or may 
not apply to the gas business conduct- 
ed by the company as the company ex- 
plains their case. But that expression 
stands, and appears to support the view 
of the city until we are legally in- 
formed to the contrary. 

Whether the true rule is, as the city 
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contends, and produces authorities to 
support that view, that the actual cost 
of gas to the affiliate, plus a reasonable 
profit, is to govern the purchase price 
of gas paid by the company to the af- 
filiate instead of the commodity value 
of that gas as determined from pro- 
duction costs of other comparable gas 
companies, or by the standard of Stats, 
1903, Chap. 417, § 6, is likewise an 
important legal issue. Here also an 
issue of fact is presented whether 
there has been an overpayment of a 
large sum. The supreme court of the 
commonwealth has decided that con- 
formance to the statutory standard in 
our approval of contracts between the 
company and the seller for the pur- 
chase of its gas supply does not tie the 
hands of the Department to go behind 
the purchase price in a rate case. But 
that standard has been accepted as 
some evidence of a fair and reasonable 
purchase price. If the city is right it 
may be the duty of the Department to 
enter upon an investigation of the af- 
fairs of the large commercial enter- 
prise of the parent organization, doing 
business in other states, of which in- 
dustry, gas is but only one of its vari- 
ous products. But if the law so re- 
quires, the means and time to comply 
must be found by the Department. We 
have been unable to give a decision as 
to what the actual cost of gas is to the 
Associates as the majority opinion 
states. 

The arguments of the city raise sub- 
stantial questions of law. There are 
other questions which space and time 
do not admit of full discussion here. 
Some are new and need clarification. 
The subject of rate making or rate re- 
vision by the legislature or by the reg- 
ulatory authorities has not been much 
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discussed by our state supreme court. 
The Department in the Worcester 
Electric Light Company Rate Case, de- 
cided in 1927 (P.U.R.1927C, 705), 
developed a principle that reduced 
rates of public service companies de- 
signed to secure highly competitive 
business, must not burden the ordinary 
domestic user. Apparently under this 
rule the risk of not coming out even 
must be assumed by the company. 
That rule was again brought forward 
in the Edison Rate Case decided a few 
years ago. That principle would seem 
to support the view of the city. Some 
of the issues raised by the city present 
the troublesome question of intercom- 
pany arrangements claimed to benefit 
for the most part the controlling in- 
terest. This seems to be the gist of this 
controversy, as some of the arguments 
could not be raised if the company 
stood alone as a separate and independ- 
ent entity. As I gather the intent of 
legislature, the 1935 Stats. Chaps. 227 
and 235 were passed to provide means 
of safeguarding the public interest by 
placing the utility company on the de- 
fensive where gas and electric inter- 
company arrangements and transac- 
tions shall come into question in a pro- 
ceeding of this kind. Under the spe- 
cific words of these statutes ‘“‘the bur- 
den of establishing and proving” rea- 
sonableness rests upon the operating 
company, and not upon the ratepayer, 
and that includes reasonable doubts as 
to the law as well as to the facts. It 
seems to me we can justify no other 
attitude. 

These points were raised at the hear- 
ing by the city of Boston in good faith 
and represent a large expenditure of 
time and public money in the investi- 
gation and presentation of the evi- 
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dence. It is proper that municipal 
governments should intervene and un- 
dertake the prosecution and defense 
of important rate cases, as the rate- 
payer individually has not the means 
to do so. One hundred and ninety 
thousand customers of the company 
reside in Boston. If the city is right 
in its views of the law, the amount 
that the company says that new rates 
will yield is more than overcome by 
these deficits and expenses, and the 
revenue that the ordinary domestic 
user in the Boston area will be obliged 
to contribute, in my opinion, will be 
very little if anything. It seems to me 
to be useless at this day to argue that 
the rate of dividend or rate of return 
that a public utility is entitled to is ab- 
solutely fixed by decisions of the 
courts. The decisions do not assume 
to fix any given rate. There is no 
standard dividend rate. The practical 
limitation on the right to a given re- 
turn seems to be, in the minds of com- 
petent utility managements, what the 
traffic will reasonably bear, rather than 
any legal formula. ‘There is no 
other test than the rule of reason and 
fairness,” and that is the precise issue 
to my mind to be settled here. Taking 
the average domestic user in this par- 
ticular area, by himself, and having in 
mind what he is now paying, should 
he be obliged to make up certain short- 
ages in revenues, as against other class- 
es of use? Because I am not convinced 
from the result reached by the major- 
ity, or in the manner in which the 
amount is applied to the existing rates, 
that full consideration has been ac- 
corded to the position of the city ei- 
ther in point of law or in fact, and up- 
on this aspect of the case, my inability 
to agree with the majority is based. 

30 P.U.R.(N.S.) 
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I also wish to add my modest ideas 
on the conclusions of the majority on 
the social aspects of the case, realizing 
as I do that no one may safely predict 
future trends under present uncertain- 
ties. My studies of the exhibit show 
that out of 291,000 customers’ meters 
in service, 6.5 per cent or only 17,000 
fall within the class using 4,000 cubic 
feet of gas or over per month. With- 
in this figure must be included the 
single family residences of those com- 
fortably situated, as, for example, in 
the residential communities of All- 
ston, Brookline, the Newtons, Mil- 
ton, Waltham, Wellesley, and Weston 
beside the many that reside in the oth- 
er 15 cities and towns that comprise 
the district. This total must reduce 
the 17,000 rather severely, proving 
that the working class use must fall 
within the lower brackets. The num- 


ber of customers using 2,500 cubic 


feet monthly or less may be estimated 
roughly to be 225,000. To those 
above 4,000 cubic feet monthly, the 
discount will hardly mean much or 
promote more use of gas. To the av- 
erage user the increase may mean 
much. The workman turns to other 
available lower priced fuels, or uses 
them in combination with gas, by ne- 
cessity and not by choice, and it must 
be because he thinks that the price of 
gas is high enough. He is more likely 
to rely upon the lower cost fuels at all 
times for protracted household use. 
By raising the price still higher, we do 
not ordinarily overcome the effect of 
competition, but rather aggravate it. 
If the customer of the company, 
especially the average user, has been 
coaxed away from the convenience of 
gas, in whole or in part, it is more like- 
ly because of frugality and retrench- 
30 P.U.R.(N.S.) 


ment forced upon him. If he is using 
other fuels in combination, as a great 
many are now doing, in modern appli- 
ances now on the market specially 
adapted for that very purpose, you 
don’t encourage the average user to 
use the higher cost fuel by raising the 
price to him, but rather focus his at- 
tention to the other side of his kitchen 
range. Momentarily it may seem the 
easiest way, but the past rate history 
of the company would seem to me to 
demonstrate that this policy has not 
established itself on firm ground. Gen- 
eral availability of any product seems 
to follow reducing prices. That has 
been the experience with the rates for 
electricity. By raising the cost of gas 
we also gradually approach vulner- 
ability to further competition from 
electricity. The policy to hold on to 
the small user is suggested by the judg- 
ment of some of the well-managed gas 
companies in the commonwealth that 
institute the flat rate system which 
brings the first thousand cubic feet 
much lower than that charged at Bos- 
ton. These companies argue that noth- 
ing is to be gained by losing the very 
small customer even if he is to be car- 
ried at a loss at the present, since the 
service and meter are already installed, 
and there is reasonable hope that a 
good share of these customers may 
graduate into larger users when eco- 
nomic conditions improve. 

Coming to the consideration of the 
present fair value of the plant used in 
the service of the public, there is a 
wide difference of opinion between the 
experts of the company and the city as 
to the net amount. In my opinion, the 
reasoning of the company’s expert as 
to his estimate of depreciation is in- 
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adequate. I do not agree that an item 
of $5,600,000 should be added for 
“soing concern value.” On the other 
hand, I have no hesitancy in saying 
that upon the evidence brought to our 
attention, the estimates of the leading 
experts for the city of Boston that the 
plant is to be valued at not more than 
$32,760,000, are too low. I believe 
that an extreme figure is accorded in 
their estimates for depreciation. 
Viewed from both angles and giving 
full consideration to the evidence of 
reproduction cost new less deprecia- 
tion, obsolescence, and other proper de- 
ductions, I agree with the majority 
opinion that the fair value is not less 
than the authorized capitalization of 
the company officially approved in the 
course of many years, or $31,677,600 
capital stock, and $10,900,000 bonds, 
or a total of $42,577,600. 

The property of the company is as- 
sessed by the assessing departments of 
the 20 municipalities in which the 
company does business in the aggre- 
gate sum of $45,000,000. When ad- 
ditional issues of securities were pre- 
sented by the company for official ex- 
amination and approval, to the former 
Board of Gas & Electric Light Com- 


missioners and later to the present De- 
partment, their decisions followed pub- 
licly advertised hearings in each in- 
stance. The growth of the capitaliza- 
tion of the company was the result of 
a gradual process—the evolution of 
over thirty years—having its begin- 
ning in 1905 when the legislature it- 
self fixed the original capital stock at 
$15,677,600 “and no more,” follow- 
ing committee hearings at which the 
public interest was ably represented. 
Since that time, additions in stock 
have been permitted mainly to acquire 
new companies at prices not exceed- 
ing their approved capital stock, or for 
actual expenditures in additions to 
plant checked by our divisions of ac- 
counting and engineering. This would 
be in harmony with a rate base calcu- 
lated under our Massachusetts honest 
and prudent investment principle. To 
do otherwise in this case, would be to 
substitute for the impartiality of regu- 
latory process of government, the views 
of experts of training, experience, and 
reputation, who seem to be unable to 
come any nearer than $25,000,000 to 
a common understanding as to fair 
present value of the plant under con- 
sideration. 
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Re Union & Jordan Irrigation Company 


[Investigation Docket No. 19.] 


Valuation, § 249 — Exclusion from rate base — Government contributions — Title 


to property. 


1, Amounts expended by the Federal government on a water project should 
be excluded from the rate base of a water company constructing such proj- 
ect under a plan whereby property has been transferred to a county and 
leased back to the company for ninety-nine years, p. 285. 
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Expenses, § 19 — Property constructed with government funds — Water utility. 
2. A water company should be allowed to include in its operating expenses 
the necessary and reasonable operation and maintenance expenses on its 
properties constructed with WPA funds even though the properties are 
excluded from the rate base, p. 285. 

Expenses, § 109 — Taxes on contributed property — Governmental grant. 

3. A water company which is required to pay taxes on its properties con- 
structed with WPA funds should be allowed to include such taxes in its 
tax expense account even though the properties are excluded from the rate 
base, p. 285. 

Expenses, § 50 — Items relating to unowned property. 
4. The patrons of a utility should bear the ordinary expenses of operating 
and maintaining a property from which they receive benefits in the form of 
service, whether the property is owned by the agency rendering the service 
or by someone else, p. 285. 

Depreciation, § 13 — Basis — Donated properties. 


5. Rates of a water company should be adequate to cover the accruing de- 
preciation in properties constructed with WPA funds even though the prop- 
erties are excluded from the rate base, p. 285. 

Accounting, § 28 — Depreciation allowance. 


6. The Commission basically deems the policy of recording depreciation 
allowances in the operating expenses of a utility as a method of allocating 
to each accounting period a reasonable portion of the net cost of each de- 
preciating asset, and not as a method of providing the utility with funds 
with which to make replacements of the property, p. 285. 

Accounting, § 20 — Donations — WPA expenditures. 


7. A water company in recording WPA expenditures on its books should 
set up separate subplant accounts in which such expenditures shall be en- 
tered in order to keep such items separate from additions made with com- 
pany funds, p. 288. 


Valuation, § 288 — Rate base — Working capital allowance. 


8. An allowance for working capital should be made in the rate base, 
p. 289. 


Valuation, § 330 — Going concern value — Denial of allowance. 
9. No allowance should be included in the rate base for going concern value 
where the company has not gone to any expense to build up its business 
and originally was organized for the purpose of rendering service to its 
stockholders and not for the purpose of making profits, p. 290. 

Return, § 40 — Reasonableness — Factors considered. 
10. The rate of return of a utility must be viewed from the standpoint of 


what the probable future results of operation and return will be as well 
as to consider the past record, p. 291. 


[August 11, 1939,] 
| eeheenamenee of the affairs of a water company concerning 
the type of service rendered, the value of the property used 
and useful in rendering culinary water service, revenues and 
expenses, accounting methods, and other relevant matters; order 
rendered in accordance with the opinion. 
30 P.U.R.(N.S.) 282 
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RE UNION & JORDAN IRRIGATION CO. 


APPEARANCES: Orson E. Jenson, 
President and Superintendent, for the 
Union and Jordan Irrigation Com- 


pany. 


By the Commission: On Novem- 
ber 10, 1938, a petition was filed with 
the Commission, alleging that the 
Union and Jordan Irrigation Company 
was not rendering adequate culinary 
water service to part of its patrons; 
that the company was discriminating 
between customers of the same class 
in that some customers were required 
to use metered service while others 
were billed on a flat rate; and that new 
home owners along existing lines had 
been refused service in some instances. 
Said petition was signed by twenty- 
nine water patrons of the company. 

On December 16, 1938, the Com- 
mission ordered. a preliminary inves- 
tigation to be made of the affairs 
of the Union and Jordan Irrigation 
Company concerning the type of serv- 
ice being rendered, the value of the 
property used and useful in rendering 
culinary water service, revenues and 
expenses, accounting methods, and 
other relevant matters. The Commis- 
sion’s engineering and accounting de- 
partments were delegated to make the 
necessary studies and investigations. 
An accounting report was filed with 
the Commission on March 18, 1939, 
and an engineering report was filed on 
March 20, 1939, which reports con- 
tained summaries of the investigations 
made by the two departments. 

Under date of June 16, 1939, the 
Commission issued a report and pro- 
posed order in which a hearing was 
scheduled for the 6th day of July, 
1939, such hearing to be held for the 
purpose of allowing the officials of the 
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company and any interested parties to 
enter protests to any of the Commis- 
sion’s findings or orders in said report 
and proposed order. The matter came 
on regularly for hearing before the 
Comraission at its office in Salt Lake 
City, Utah, on July 6, 1939, at which 
time the president and several other 
officers and directors of the company 
appeared. The said hearing was con- 
ducted in the nature of a general dis- 
cussion of the Commission’s report 
and proposed order. The only objec- 
tion entered by the officials of the com- 
pany was directed at the Commission’s 
finding as to the present value of the 
company’s culinary water rights for 
rate base purposes. In the following 
findings the Commission has given due 
consideration to the company’s objec- 
tions in this respect. 

From the record now before the 
Commission, which includes the en- 
gineering and accounting reports re- 
ferred to above, the testimony submit- 
ted at the hearing held on July 6, 1939, 
and other available data, the follow- 
ing findings are made in this matter: 


I. 


The Union and Jordan Irrigation 
Company was incorporated in Salt 
Lake county under the laws of the 
territory of Utah on June 25, 1895, 
for a period of 50 years. The articles 
were amended on May 17, 1911, ex- 
tending the life of the corporation to 


100 years. The corporation was or- 
ganized originally for the purpose of 
distributing irrigation water to its 
stockholders residing in Union and 
vicinity. 

The company’s authorized capital 
stock amounts to $31,590, consisting 
of 6,318 shares with a par value of 
30 P.U.R.(N.S.) 
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$5 per share. The company’s records 
indicate that 6,320 shares are issued 


and outstanding, however, making a’ 


total par value of $31,600 outstanding. 
At the time of incorporation 5,777 
shares were subscribed by the incor- 
porators for a cash consideration of 
$2,603.38 and the conveyance to the 
corporation of all right, title, and in- 
terest of the original incorporators, of, 
in, and to the waters of Little Cotton- 
wood creek in Salt Lake county, Utah, 
and all their interest in and to a ditch 
known as and called the Union and 
Jordan Irrigation Ditch, and to any 
and all ditches, flumes, headgates, and 
all appliances and appurtenances used 
in and about said canal or ditch and 
in or about the conducting, manage- 
ment, controlling, and distribution of 
said waters. The outstanding capital 
stock today of $31,600 is the full 
amount of stock outstanding against 
all the properties of the company, in- 
cluding both irrigation and culinary 
water properties. 

During 1916 the company decided 
to construct and operate a pipe-line 
system for the purpose of serving 
stockholders with water for culinary 
and domestic purposes. According- 
ly a pipe-line system was constructed 
and put in operation. As time passed, 
however, culinary and domestic water 
service was extended to nonstockhold- 
ers. At present the company serves 
about 350 customers in Union and 
vicinity of which approximately one- 
third are nonstockholders. 


II 


Accounting and engineering studies 
were made to determine the original 
cost of the properties used and useful 
in rendering culinary and domestic 


service. Below is a summary by sub- 
plant accounts of the values arrived at 
and also the values determined by the 
Commission at this time. These fig. 
ures do not include any irrigation prop- 
erties or rights of the company. The 
figures are as of December 31, 1938, 
[Table omitted. ] 

The values arrived at by the en- 
gineering department were determined 
from data developed from personal 
inspection of the properties, from a 
map of the properties prepared by the 
department, from county maps and 
surveys, from available construction 
notes, and from available book records 
of the company. The values arrived 
at by the accounting department were 
determined entirely from available 
book records of the company. The 
book records were found to be of an 
incomplete nature, consisting primari- 
ly of a cash receipts and disbursements 
journal. The company has not main- 
tained ledger accounts nor has it kept 
a proper segregation of capital expend- 
itures and maintenance expenditures. 

Due to the incompleteness of the 
company’s records, it was extremely 
difficult to arrive at accurate original 
or historical costs of the properties 
from the book records alone. For 
this reason the engineering estimate 
was made of the original cost of the 
properties. 

In arriving at the above figures re- 
flecting original cost of the properties 
the Commission has used the book fig- 
ures in those instances where the ex- 
isting records appeared to be adequate 
to support the figures. In instances 
where the records appeared inadequate 
or where the engineering estimates ap- 
peared to be more reliable than the 
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RE UNION & JORDAN IRRIGATION CO. 


book figures the engineering estimates 
have been used. 

The Commission also has included 
in its findings above the amount of 
$1,672.87 as the original cost of water 
rights. This is not to be construed as 
our opinion of the value of the com- 
pany’s water rights, but merely a de- 
termination of the original cost of 
1} second feet of water assigned to 
the pipe-line system. At any time of 
the formation of the corporation the 
incorporators turned over to the corpo- 
ration valuable water rights in ex- 
change for stock. At no time has the 
company set up records to reflect prop- 
erly the cost of the property acquired 
at the time of incorporation. Had 


proper records been set up at the time 
of incorporation such records would 
have shown a book value of the water 
rights acquired from the incorpora- 


tors. 

The water rights, acquired at the 
time of incorporation consisted of 
five-eighteenths of Little Cottonwood 
creek and its tributaries, or approxi- 
mately 26 second feet. At the time of 
the construction of the pipe-line sys- 
tem in 1916 the company assigned 
24 second feet of water for pipe-line 
purposes. One second foot of this 
water was sold to Sandy City corpo- 
ration to raise funds to finance con- 
struction of the pipe-line system, which 
left 14 second feet of water for the 
pipe-line system. The consideration 
received for the one second foot was 
$15,000 cash and a perpetual right to 
use Sandy City’s transmission main 
from the source of water supply to a 
point where the water is delivered to 
the company’s mains. 

The original cost ($1,672.87) of 
the pipe-line system water rights here- 
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in determined was arrived at on the 
basis of the par value of the capital 
stock given as consideration for the 
water rights acquired by the corpora- 
tion, or by dividing 26 into $28,996.62 
to a.rive at an average original cost 
per second foot of water. If viewed 
from the standpoint of present value 
it must be admitted that $1,672.87 
falls short of indicating the value of 
1} second feet of culinary water in the 
territory under discussion. However, 
we are attempting to arrive at a figure 
which represents the original cost of 
the pipe-line system properties of the 
company under consideration. Orig- 
inal cost in this instance means the ac- 
tual cost to the accounting company 
at time of acquisition. 

The Commission has eliminated the 
item “Engineering and Superintend- 
ence,” $1,898, for the reason that the 
engineering estimates adopted include 
allowances for expenditures of this 
nature. 

[1-6] As indicated in the above 
summary the company has constructed 
a reservoir and certain other proper- 
ties under a Works Progress Admin- 
istration grant. The expenditures 
down to December 31, 1938, under 
this grant are summarized below: 


WPA funds 
Company funds 


$36,008.95 
26,970.16 


$62,979.11 


Total expenditures on project 


The properties constructed under 
this WPA grant consist principally of 
a reservoir, transmission mains, and 
services. The following tabulation 
shows the accounts in which the ex- 
penditures under the WPA grant are 
inchuded in the foregoing summary of 
the Commission’s findings of original 
cost. The figures are broken between 
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expenditures made with 
funds and those made with WPA 
funds. 


Acc’t. 
No. Account 


312-D Reservoirs 
0 Transmission mains 
Distribution mains 
Services 
Consumers’ meters 
Hydrants 
Interest during construction 


The land on which the reservoir and 
related flow lines were constructed was 
deeded to Salt Lake county in order 
to make available the assistance from 
the government. In turn Salt Lake 
county leased the property to the com- 
pany for a consideration of $1 per 
year for a term of ninety-nine years. 
The questions arise, should there be 
included in the rate base of this com- 
pany the expenditures made by the 
Works Progress Administration on 
the project discussed above; should 
the operating and maintenance ex- 
penses and taxes relating to these 
properties be allowed as operating 
deductions; and, further, should the 
depreciation accruals of the com- 
pany be calculated on a figure which 
includes these expenditures? It so 
happens that the reservoir and flow 
lines in question were not completed 
until December 15, 1938, hence the 
calculations below on rates of return 
do not include the expenditures on the 
reservoir nor is any allowance for de- 
preciation of the reservoir included in 
operating deductions. The reservoir 
and flow lines cost $44,009.40 of 
which amount the government paid 
$27,590.33 and the company paid 
$16,419.07. 

The Commission is familiar with 
the decisions of the courts which hold 
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company 


that the value of all properties used 
and useful in rendering service must 
be included in the rate base of a utility 


Company Funds WPA Funds 
mest $27,590.33 


8,418.62 


Total 
$35,867.07 
7,767.33 
18,041.30 

666. 


$26,970.16 $36,008.95 $62,979.11 
even though some of the properties in- 
volved may have been obtained by 
gift or donation. It is a common prac- 
tice in the utility field to require pro- 
spective customers to advance part or 
all of the cost of line extensions to 
make service available, particularly in 
sparsely settled territories. Such ad- 
vances, whether repaid or not, find 
their way into the plant account of the 
utility and are recognized in many in- 
stances as a part of the rate base of 
the company. 

As stated above the company had to 
transfer to Salt Lake county the title 
to the land on which the reservoir and 
flow lines were constructed. It is not 
unlikely that the title will be trans- 
ferred back to the company at a fu- 
ture date, especially in view of the fact 
that the company holds a 99-year lease 
on the property. It may be noted that 
courts have held that a lease for such 
a long period is tantamount to owner- 
ship. 

In attempting to decide the question 
of whether or not the amounts expend- 
ed by the government on the project 
discussed above should be included in 
the rate base of the utility, the Com- 
mission is faced with a problem with- 
out precedent in this state. Under the 
regulations of the Works Progress 
Administration it would appear that 
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as a general rule a privately owned 
utility could not secure an outright 
grant for construction or rehabilitation 
purposes. Loans are sometimes ob- 
tained through governmental agencies 
but the instant case is the only one to 
come to the attention of the Commis- 
sion in which an outright grant was 
obtained by a utility. Technically the 
title to the properties constructed un- 
der this grant appears to be vested in 
Salt Lake county but as a practical 
matter, as indicated above, the title is 
in the company under discussion. 

It appears to the Commission that 
a distinction may be drawn between 
property donated to a utility by a pro- 
spective consumer and property donat- 
ed to a utility by the Federal govern- 
ment. In the one case the prospective 
consumer makes the donation to re- 
ceive a personal benefit in the form of 
service which otherwise he could not 
obtain. In the other case the grant 
is made out of taxes collected by the 
government from the public generally 
and the government will not receive 
any direct benefit in the form of serv- 
ice. As a matter of equity it appears 
to the Commission that the ratepayers 
of a utility should not be required to 
pay a return on property that the gen- 
eral public of which they are a part 
has donated to the utility. It is the 
opinion of the Commission, therefore, 
that the amount expended by the 
Works Progress Administration on 
the project under discussion should not 
be included in the rate base of the 
Union and Jordan Irrigation Com- 
pany. 

The treatment of operating and 
maintenance expenses, taxes, and de- 
preciation in relation to the properties 
constructed with WPA funds presents 
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another question for determination. 
At the outset it must be admitted that 
these properties will be used and useful 
in the future in the culinary water op- 
erations of the company despite the 
fact that we have held herein that the 
value of these properties shall be ex- 
cluded from the rate base. It is our 
opinion that the company should be 
allowed to include in its operating ex- 
penses the necessary and reasonable op- 
eration and maintenance expenses on 
these properties. If the company is 
required to pay taxes on the properties 
it should also be allowed to include 
such taxes in its tax expense account. 
The patrons of a utility should stand 
the ordinary expenses of operating 
and maintaining a property from 
which they receive benefits in the form 
of service, whether the property is 
owned by the agency rendering the 
service or by someone else. 

Likewise we believe that the rates 
of the utility should be adequate to 
cover the accruing depreciation in the 
properties constructed with WPA 
funds. Fundamentally we consider 
the policy of recording depreciation 
allowances in the operating expenses 
of a utility as a method of allocating 
to each accounting period a reasonable 
portion of the net cost of each depreci- 
ating asset, and not as a method of 
providing the utility with funds with 
which to make replacements of prop- 
erty. Based upon this theory we con- 
sider it equitable that the company 
should include in its operating expens- 
es not only the operation and mainte- 
nance expenses on these properties but 
also a reasonable allowance for depre- 
ciation. 

To sum the whole matter up it ap- 
pears to us that the patrons of a util- 
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ity should not be required to pay inter- 
est on an investment to a utility which 
did not make the investment but that 
these patrons should pay rates suff- 
cient to operate and maintain the prop- 
erties involved. 

[7] Numerous references could be 
made to decisions in which the value 
of property used by a utility but which 
was paid for by its customers was ex- 
cluded from the rate base. As ex- 
plained above we think the situation in 
the instant case is somewhat different 
from one in which property is contrib- 
uted by the utility’s patrons. Never- 


theless we quote below from a decision 
of the Virginia State Corporation 
Commission in Re Com. ex rel. Ross- 
lyn Gas Co. (1933) 3 P.U.R.(N.S.) 
61, 73, in which the Commission dealt 
with the question of services paid for 
by the company’s consumers: 


“The Commission, therefore, is of 
the opinion that the $79,337, repre- 
senting the amount paid by the con- 
sumers to the Rosslyn Gas Company 
for gas services, should be deducted in 
the determination of a fair value of 
this company’s property for rate-mak- 
ing purposes. However, the compa- 
ny is entitled to include the cost of 
Acc’t 
No. Account 


311-A Water rights 

312-D Reservoirs (New reservoir) 
312-D Reservoirs (Old reservoir) 
320 Transmission mains 

321 Distribution mains 

322 Services 

323 Consumers’ meters 

325 Hydrants 


maintenance, taxes, and a reasonable 
amount for annual depreciation on 
these services as a part of the operat- 
ing cost of the plant, due to the fact 
that it is maintaining and replacing 
these services and paying the taxes 
thereon.” 

In recording the WPA expendi- 
tures on the books of the company we 
believe that separate subplant ac- 
counts should be set up in which these 
amounts shall be entered in order to 
keep such items separate from addi- 
tions made with company funds. The 
order attached to this report will so 
require. 


III 


It appears advisable to the Commis- 
sion at this time to find a value for 
rate-making purposes for the company 
under investigation. In addition to 
the data submitted by the Commis- 
sion’s accounting and engineering de- 
partments on original cost the engi- 
neering department made a reproduc- 
tion cost estimate of the properties, 
based upon present-day prices. The 
reproduction cost figures are summa- 
rized below with company funds and 
WPA funds listed separately. 


Present 
Value 
$37,500 
820 
1,050 
7,599 
28,021 
1,900 


Reproduction 
Cost New 


357. ~—~Fixed capital not classified by prescribed accounts ............. 


Total company funds 


Grand Total 
30 P.U.R.(N.S.) 


$128,386 $95,147 


27,590 
‘ 7,878 


— 


$35,468 
$130,615 
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As previously set forth herein, the 
Commission is excluding all expendi- 
tures made with WPA funds in arriv- 
ing at a value for rate-making pur- 

There must be excluded from 
figures, therefore, the 
amount of $35,468 representing the 
present value on a reproduction cost 
basis of the WPA funds expended on 
these properties. In addition there is 
inluded in the figures representing 
the present value of the company’s 
capital investment the value of certain 
properties, not in use, as follows: 
Reservoirs (new reservoir) 


Reservoirs (old reservoir) 
Transmission mains 


After deduction of the $35,468 and 
$17,469 discussed above we have a 
present value of $77,678 at December 
31, 1938, on the basis of our engineer- 
ing department estimate. It will be ob- 
served that this figure includes an al- 
lowance of $37,500 for the present 
value of water rights. 

The original cost of the properties 
as previously determined herein was 
$74,251.50 at December 31, 1938, aft- 
et eliminating all WPA money and 
the cost to the company of properties 
not in use during 1938. The following 
summary shows the method of arriv- 
ing at this figure: 


1 original cost determined by Commission 
€SS : 


312-D Reservoirs 
320 
355 


Total company funds 


312-D Reservoirs 
321 Distribution mains 


TOG WPA: Fates civicedecces 


Original cost at December 31, 1938 
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After deducting the recalculated re- 
tirement reserve of $31,000 at Decem- 
ber 31, 1938, from $74,251.50 we 
have a balance of $43,251.50 which 
represents original cost less the re- 
serve. 

Thus we have a present value of 
$77,678 on a present-day reproduction 
basis and $43,251.50 on the basis of 
our findings of original cost less the 
reserve. The principal cause of the 
wide difference in the two figures is 
the value placed on water rights in the 
reproduction cost figures. If the dif- 
ference in water rights value were de- 
ducted from the reproduction cost fig- 
ures the results would be as follows: 


Original Reproduction 
Cost Base Cost Base 


Final figure, per above $43,251.50 $77,678.00 
Deduct: Difference in 
35,335.10 


water rights value 
$43,251.50 $42,342.90 


We believe $30,000 is sufficient val- 
ue to place on the company’s culinary 
water rights at this time for rate base 
purposes. This change will reduce 
the present value of the properties on 
a reproduction basis to $70,178, com- 
pared with a figure of $43,251.50 on 
an original cost basis. 

[8] An allowance also should be 
made in the rate base for working 
capital. We have determined that 
$1,100 is an adequate allowance for 


$126,679.52 





$16,419.07 


$27,590.33 
8,418.62 


cocces evaaceicawicend Sue 


$52,428.02 


ceccccccces $74,251.50 
30 P.U.R.(N.S.) 
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this factor. In arriving at this figure 
we have taken into account the cash 
necessary to meet current operating 
expenses and also the necessary inven- 
tory of materials and supplies. The 
company bills and collects its accounts 
on a quarterly basis which factor has 
been taken into account in arriving at 
this allowance. 


[9] We believe no allowance should 
be included in the rate base of this 
company for the element of going con- 
cern value. The company has not 
gone to any expense to build up its 
business. The company originally 
was organized for the purpose of ren- 
dering service to its stockholders and 
not for the purpose of making profits. 
While it is true the company entered 
the field of culinary water business the 
fact remains that the customers and 
business were there waiting to be 
served. The company did not go 
through a campaign of educating pro- 
spective customers to the use of its 
product or service. An allowance for 
going concern value should be sub- 
stantiated at least by probable facts. 
It appears to us that the facts before 
us do not warrant an allowance for 
going concern value, therefore, none 
is included for this element in our find- 
ings as to rate base. 

The Commission has given careful 
consideration to all the facts and in- 
formation now available relating to 
the value of the properties of the com- 
pany under discussion. It is our opin- 
ion that the value of the properties 
for rate-making purposes was $73,900 
at December 31, 1938. This figure 
excludes the value of all properties 
built with WPA funds and also ex- 
cludes those properties hereinabove 
30 P.U.R.(N.S.) 


discussed that were not in use during 
1938. 

It should be stated also that the rate 
base for the year 1939 will be increased 
in the amount of the value of the com. 
pany’s expenditures on the reservoir 
and flow lines which are excluded from 
our present findings. 


IV 


The company’s annual report to this 
Commission for the year 1936 shows 
a balance in the retirement reserve at 
January 1, 1936, of $39,854.87. The 
fragmentary records of the company 
disclosed very little data to support 
the accruals that have gone into the 
reserve. It appears, however, that the 
company has built up this reserve by 
annual accruals of 5 per cent of what 
was considered to be the total fixed 
capital at the end of each year, includ- 
ing nondepreciable properties. The 
present investigation indicates that the 
annual accruals to the reserve have 
been excessive and that the balance in 
the reserve is higher than necessary. 
Our engineering department has de- 
termined that the annual accruals 
should not exceed 34 per cent of the 
average original cost of the depreciable 
properties. 

We have recalculated the reserve 
balance at January 1, 1936, to a basis 
of accruals at 34 per cent and have 
arrived at a reduced figure of $26; 
567.26. Based upon the Commission's 
findings herein of the original cost 0 
the depreciable properties of the com 
pany at December 31, 1938, and by 
trending such figures back for the 
years 1937 and 1936 in proportion to 
the depreciable book figures as showt 
in the accounting report dealing with 
the company the following retiremet 
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expense accruals at a rate of 34 per 
cent are developed for each of the 
three years. The adjusted balance in 
the reserve is also indicated as of the 
end of each year based upon a starting 
figure of $26,567.26 at January 1, 


Balance 
in Reserve 
End of Year 
$25,761.70 
28,358.26 

31,000.00 


Accrual 
for Year 


$2,316.51 
2,596.56 
2,641.74 


These accruals are predicated upon 
the average original cost figure for 
ech year, exclusive of any allowance 
or the reservoir and appurtenant flow 
lines. The balance at December 31, 
1936, is after a charge of $3,122.07 
or property retired during that year. 


Year 1936 
$72,500.00 
3,900. 


Operating income 
Rate of return 


The operating results of the pipe- 
line system according to the account- 
ing report and as modified by the Com- 
mission’s findings on retirement ex- 
pense were as follows: 


Operating revenues 
Operating expenses 
Total revenue deductions 


Operating income 
Nonoperating income 


These figures relate only to the cul- 
inary water system. No consideration 
is given herein to the operations of the 
irrigation system. 


VI 


[10] In the following tabulation 
rates of return are shown for the year 
1936, 1937, and 1938. The value for 
rate-making purposes at December 31, 
1938, as determined herein by the 
Commission, has been trended back 
for the years 1937 and 1936 for the 
purpose of arriving at a rate base for 
those years. The operating income 
figures are those arrived at by our ac- 
counting department but with an ad- 
justment for retirement expense ac- 
cruals as explained above. 


Year 1937 


$76,300.00 
4,607.70 
6.04% 


Year 1938 3-Year Average 


$73,900.00 $74,233.00 
2,909.77 3,806.04 
3.94% 5.13% 


The improvements made in the com- 
pany’s plant facilities during the past 
three years will provide more satisfac- 
tory service and stability of supply. 
These improvements have been made 
at a considerable outlay of money of 
both company funds and WPA funds, 


Year 1937 
$9,627.53 
4,277.70 
742.13 
$5,019.83 


$4,607.70 
3.00 


Year 1938 
$8,509.07 
4,405.45 
1,193.85 
$5,599.30 


$2,909.77 


Year 1936 


$4,226.59 


$3,900.66 
$4,610.70 $2,909.77 
21.00 


$4,610.70 $2,888.77 
30 P.U.R.(N.S.) 
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as indicated above. We believe the 
problem of rate of return must be 
viewed from the standpoint of what 
the probable future results of opera- 
tion and return will be as well as to 
consider the past record. In the light 
of all the facts and circumstances de- 
veloped from the present study it is 
our conclusion that the company is not 
earning in excess of a fair return on 
the value of the properties devoted to 
culinary and domestic water service 
and it is not likely that the immediate 
future will produce in excess of a fair 
rate of return. Except for the tariff 
changes discussed below, no rate re- 
ductions will be ordered at this time. 
The matter of rate reductions in the 
future is a question left open for fur- 
ther investigation. 


VII 


As indicated above, the company 
has not maintained an adequate book- 
keeping system to account properly for 
the various transactions of the com- 
pany. The accounts that have been 
kept have not conformed with the uni- 
form classification of accounts for wa- 
ter utilities prescribed by the Commis- 
sion. It is obvious to the Commission 
that the company should be required 
to install a modern double entry ac- 
counting system in conformity with 
the classification of accounts hereto- 
fore prescribed by the Commission for 
water utilities. 


Vill 


The published tariff of the company 
provides a metered rate for general 
domestic use as follows: 


Rate per 1,000 gallons 
Minimum charge per month 


The present investigation disclosed 
30 P.U.R.(N.S.) 


that the company is charging a mini 
mum rate of $1.50 per month but fy 
consumption above 6,000 gallons 4 
month a rate of 10 cents per thousand 
gallons is charged instead of the pub 
lished rate of 25 cents. The company 
officials apparently were unaware of 
the fact that a public utility operating 
in this state may charge only the rate 
on file with this Commission. Unt 
the circumstances it appears that th 
company should be required to file ; 
new tariff providing a rate of $1.5 
per month for the first 6,000 gallons 
consumption and 10 cents per thousant 
gallons for all additional consumptio 
per month. 


The present investigation disclose 
further that the company is affording 
the Jordan school district a special ratg 
of 10 cents per thousand gallons fof 
all consumption per month. The tar 
iff on file with the Commission does 
not provide for such a rate. We think 
the Jordan school district should b 
required to take service under the sam 
metered rate as that provided for gen 
eral consumers. 

The company serves a small grou 
of customers under a flat rate. Ther 
are no meters installed at the premises 
of these customers. We believe it ad 
visable and in the interest of the pa 
trons of the company to require tha 
all customers be placed on a measured 
rate. The company will be required 
to install meters to measure the con 
sumption of those customers now on 
flat rate. The applicable rate shoul 


customers. 

The company sells water for resalt 
to the West Side Water Company a 
a rate of 5 cents per thousand gallon 
for all consumption per month, whic 
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arate not provided for by any tariff 
fled with the Commission. 


IX 


We come now to the specific items of 
omplaint against the company men- 
joned in the forepart of this report. 
The cause of inadequate service has 
hen removed by the company during 
e pendency of this investigation by 
epairs to leaky mains. As indicated 
shove the Commission will order the 
ompany to place all customers on a 
metered basis. This action will re- 
ove the basis for the second com- 


The petition made the further com- 
aint that the company had refused 
some instances to render service to 
ew homeowners along the existing 
ines of the company. Our investiga- 
jon disclosed that only in one instance 
ad service been refused and this was 
lue to a misunderstanding concerning 
e required connection charge. We 
re advised the matter was satisfactor- 
y adjusted. We consider, therefore, 
at the petition referred to in the 
forepart of this report has been fully 
satisfied. 
D4 


Mention was made above of the fact 


that the company under discussion 
was originally formed to render irri- 
gation service. In the present investi- 
gation we have given no consideration 
to that phase of the company’s busi- 
ness because the jurisdiction of the 
Commission does not extend to irriga- 
tion companies selling irrigation wa- 
ter to its stockholders only. The fig- 
ures discussed herein dealing with 
original cost of the properties, reve- 
nues, expenses, and retirement reserve 
relate solely to the pipe-line operations 
of the company. In opening up a set 
of books the company should take cog- 
nizance of this fact and set up such 
accounts and figures as it deems neces- 
sary covering the irrigation end of its 
business. The Commission will re- 
quire that the accounts relating solely 
to the pipe-line operations be kept en- 
tirely clear of any irrigation business 
transactions. 

Based upon the findings aforesaid 
and the record and files in this matter, 
the Commission concludes that an or- 
der should be entered at this time re- 
lating to various features of the com- 
pany’s business which have been dis- 
cussed above. An appropriate order 
follows immediately below. 
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Re Independence Acres Water Works 


[Decision No. 32168, Application No. 22736.] 


ervice, § 146 — Limitation of obligation — Shortage of water supply. 
A water utility should be authorized to :restrict water service to present 
users, present applicants, and houses under construction where it has made 
all: reasonable efforts commensurate with existing local conditions to obtain 
a suitable supply of potable water for its consumers, such water cannot be 
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obtained at a fair and proper cost within the means of the utility, and there. 
fore the extension of service to any substantial number of additional user, 
will injuriously withdraw the supply from those being served. 


[July 18, 1939.] 


eee by water utility for permission to limit number 
of water consumers; application granted. 


APPEARANCES: L. L. Colodny, for 
applicant; Samuel H. Weissberg, for 
one of the consumers. 


RiLEy, Commissioner: In this pro- 
ceeding L. L. Colodny, doing business 
under the fictitious firm name and style 
of Independence Acres Water Works, 
serving domestic water in Tract No. 
8451, Los Angeles county, a part of 
Agoura, petitions for authority to lim- 
it the number of consumers entitled 
to water service, and to eliminate from 
the service area all lots allegedly pur- 
chased without rights to water. 

A public hearing in this matter was 
held in Los Angeles. 

At the hearing applicants asked to 
amend the application herein, to limit 
the number of consumers to those at 
present attached to the water system, 
to those who have made written appli- 
cations for water prior to the date of 
the hearing in this proceeding and to 
those parties at said date having actual- 
ly under construction residences in the 
tract. 

Evidence shows that almost contin- 
uously during the twelve years this 
system has been operated there has 
been an insufficient water supply. Five 
deep wells have been drilled in the tract 
in an effort to provide a dependable 
volume of water of potable quality. 
The deepest well was 978 feet. How- 
ever, none of them produced a satis- 
factory water, being characterized by 
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excessive hardness, 

yields. 

the hillside at two separate locations 
failed to produce water in usable quar- 
tities. Efforts to obtain water in the 
adjacent areas likewise proved ur- 
availing even though the best engineer. 
ing advice available was obtained and 
followed. Fifteen years of attempts 
by the original owners of the subdivi- 
sion and their creditors conclusively 
shows that until water is brought into 
this area from distant or outside 
sources through some coordinated plan 
embracing a large portion of the west 
ern part of Los Angeles county, the 
residents of this Agoura territory will 
be forced to rely upon the inadequate 
local wells and shallow pits. 

When the certificate of public con- 
venience and necessity was issued to 
the applicants to operate a waterworks 
in 1927, there were thirty-six consum- 
ers attached to the water system. The 
service area embraced all of Tract No. 
8451, containing 387 lots, varying im 
size from ordinary city lots along 
Ventura boulevard to small farms in 
the back areas. The original sub 
dividers attempted to develop the prop- 
erty as small chicken and rabbit farms, 
providing small parcels for raising 0 
alfalfa and other green feed. The 
lack of water prevented the plans fro 
becoming successful, water yield dur 
ing the summer of most of the years 
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ying sufficient for interior household 


At present there are fifty-four con- 
ymers actually attached to the water 
stem, with eight written applications 
in file and, in addition, four residences 
eing constructed in the service area. 
tis the opinion of L. L. Colodny that, 
vith careful handling of the water 
wvailable, this entire group can be sup- 
ied reasonably during years of nor- 
al rainfall, but that in years of lesser 
rin-off, water in the summer and fall 
jonths must be restricted to house- 
hold use only. This plan contemplates 
the rationing of water during the sum- 
ner and autumn seasons in years of 
ss than average rainfall. 

Careful consideration of the record 
in this proceeding shows that applicant 
as made all reasonable efforts com- 
mensurate with existing local condi- 
ions to obtain a suitable supply of 
potable water for his consumers, that 
such water cannot be obtained at any 
fair and proper cost within the means 
of applicant, and that therefore the 
extending of service to any substantial 
number of additional users will injuri- 
ously withdraw the supply in whole 
and in part from those who have here- 
tofore and are now being served 
ot who are rightfully entitled to be 
served by the applicant. 

The following form of order is 
recommended : 


ORDER 


Application having been filed with 
the Railroad Commission as entitled 
above, and as amended, a public hear- 
ing having been held thereon, the mat- 
tr having been duly submitted and the 
Commission being now fully advised 
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in the premises and good cause there- 
for appearing, 

It is hereby ordered that L. L. 
Colodny, operating under the fictitious 
firm name and style of Independence 
Acres Water Works, be and he is 
hereby authorized to restrict all further 
water service to those lots heretofore 
served in the authorized service area, 
together with lots and parcels for 
which applications for water have been 
made, as of the date of the order 
herein, and to such other parcels upon 
which buildings are actually being con- 
structed on the date of this order, pro- 
vided in such cases actual water con- 
nection and commencement of water 
service must be requested for actual 
use prior to September 1, 1939, unless 
and until otherwise ordered by this 
Commission. 

It is hereby further ordered that L. 
L. Colodny be and he is hereby direct- 
ed to file with the Commission, with- 
in ten days from the date of this order, 
a tabulation showing the names of 
consumers and lots heretofore served 
with water, the names of consumers 
and lots on which water service has 
been requested by written application 
during the past twenty-four months to 
and including the date of the order 
herein, and the names of owners and 
lots on which buildings were under 
construction as of the date of this or- 
der. 

For all other purposes the effective 
date of this order shall be twenty days 
from and after the date hereof. 

The foregoing opinion and order 
are hereby approved and ordered filed 
as the opinion and order of the Rail- 
road Commission of the state of Cali- 
fornia. 


30 P.U.R.(N.S.) 
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CALIFORNIA RAILROAD COMMISSION 


Re Los Angeles Railway Corporation 


[Decision No. 32240, Application No, 22792.] 


Rates, § 631 — Emergency increase — Temporary order — Effect of 2-man ca 


ordinance. 


A street railway company which is in serious financial condition and need; 
immediate relief if it is to continue to provide the service to which the publig 
is reasonably entitled and still earn sufficient to pay at least its current obli 
gations, as the result of increased operating costs imposed by reason of thé 
enactment of a city ordinance requiring the employment of two men oy 
every street car, should be permitted to effect temporary rate increases pend 
ing a comprehensive study of its rate structure. 


[August 8, 1939.] 


—- by street railway company for authority to in- 
crease fares temporarily; granted in modified form. 


APPEARANCES: S. M. Haskins, 
General Counsel, and Woodward M. 
Taylor, General Attorney, by Wood- 
ward M. Taylor, for the applicant; 
Ray L. Chesebro, City Attorney, and 
Frederick Von Schrader, Assistant 
City Attorney, for the city of Los 
Angeles; K. Charles Bean, Chief En- 
gineer and General Manager, and 
Stanley M. Lanham, Assistant Chief 
Engineer, for the Board of Public 
Utilities and Transportation of the 
city of Los Angeles; Theodore K. 
Resmey, for Public Interest League, a 
civic organization; Don L. Campbell, 
Rodney F. Williams, Edward J. 
Burns, and Ware & Berol, by Wallace 
L. Ware, for Pasadena-Ocean Park 
Stage Line, Inc., and Original Stage 
Line, Inc.; T. D. Plumer, Commis- 
sioner of Finance of the city of Santa 
Monica, for the city of Santa Monica, 
Protestant; William R. Law, for 
Maude Mendenhall, a taxpayer; J. A. 
Winans, for Nightingale Better 
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Transportation Association and Bette 
Transportation Association of Lo: 
Angeles ; Carlton H. Casjens, City At 
torney, for the city of Bell; Christo 
pher J. Griffin, City Attorney, for the 
city of Huntington Park; J. H. Crag 
in, City Attorney, for the city of May. 
wood; Carl Bush, for the Hollywoo« 
Chamber of Commerce; George E 
Lindelof, City Attorney, for the cit 
of Hawthorne; Clyde Woodworth 
City Attorney, for the city of Ingle 
wood; R. D. Griffith, for the De 
fenders of the Home, Inc. ; Homer D 
Grotty and Elmo H. Conley, of Gib 
son, Dunn and Crutcher. 


RiLEey, Commissioner: In this pro 
ceeding Los Angeles Railway Corpo 
ration seeks authority to place into 
effect on an interim basis increased 
fares for the transportation of pas 
sengers pending the time when a moré 
permanent fare structure can be de: 
termined. 

Public hearings were conducted in 
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this matter in Los Angeles on July 6, 
and August 3 and 4, 1939, and at the 
latter date the matter was taken under 
submission upon the basis that consid- 
eration would be given to the issuance 
of an interim order in the near future 
and that the matter would be put on 
the calendar for further hearing, the 
date to be determined within the next 
three months. 


Specifically, applicant seeks author- 
ity to increase its fares as follows: 
present 7-cent cash fare to 8 cents 
ash; present token fare of 64 cents 
(4 for 25 cents) to 7 cents (5 for 35 


cents) ; school fares from 34 cents to 4 


cents ; and the elimination of both the 
$1 and the $1.50 weekly passes (the 
$1.50 joint weekly pass to be re- 
tained), with no changes in other ex- 
isting fares. 


Applicant is not seeking a reasonable 
return on its investment at this time, 
but merely desires to meet the added 
cost of operation imposed upon it by 
reason of adoption of the Two-Man 
Car Ordinance. 

As justification of the requested in- 
terim order applicant alleges that as a 
result of initiative Ordinance No. 
81319,? sometimes herein referred to 





1“An ordinance requiring crews of at least 
two persons on all street cars, interurban cars, 
trolley cars, and other vehicles operated on 
rails for the transportation of passengers for 
hire, in or along, across, over or under any 
public street, road, alley, or highway in the 
tity of Los Angeles, excepting on cars operat- 
ed as trailers, and prescribing penalties for the 
violation thereof. 


“Section No. 1. Excepting as herein other- 
wise specifically provided, no person, firm, or 
corporation shall operate or cause to be oper- 
ated in, on, along, across, over or under any 
public street, road, alley, or highway within 
the city of Los Angeles any street car, inter- 
uban car, trolley car, or other vehicle operat- 
edon rails, for the transportation of passengers 
for hire, unless such street car, interurban car, 
trolley car, or other vehicle shall be operated 
by, and there shall at all times: during this 
operation be therein or thereon, and in charge 
of the operation thereof, a crew of at least 
two persons, one of whom shall be the motor- 
man, who shall be stationed at the front end 
of such car, or other vehicle, and the other 
of whom shall be the conductor, who shall be 
stationed at the rear or center of the car, or 
other vehicle and each of whom shall be over 
the age of twenty-one years. 

“Section No. 2. There shall be excepted 
fom the provisions of this ordinance any 
such car, or other vehicle, being operated as a 
trailer, following and attached to another such 
tat or vehicle, provided that each such trailer 
car or vehicle shall at all times during its op- 
trations as such have thereon, and be operated 
by, a crew of at least one person and that the 
kading car or other vehicle shall be operated 
bya crew of at least two persons, as provided 
in § 1 hereof, 

“Section No. 3. Violation of any of the 
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provisions of this ordinance shall constitute a 
misdemeanor, and shall be punished as fol- 
lows: 


“For a first offense, by a fine of not less than 
$100 nor more than $500 or by imprisonment 
in the city jail for not less than one day nor 
more than five days, or by both such fine and 
imprisonment. 


“For a second offense, by a fine not less than 
$500 nor more than $1,000, or by imprisonment 
in the city jail for not less than five days nor 
more than ten days, or by both such fine and 
imprisonment. 


“For each subsequent offense, by imprison- 
ment in the city jail for not less than six 
months, nor more than one year. 

“Section No. 4. Every separate operation 
of any car, or other vehicle, contrary to the 
provisions of this ordinance shall constitute a 
separate misdemeanor, and every individual 
owner of such car, or other vehicle, and each 
member of any partnership owning any such 
car, or other vehicle, and every corporation, 
and every director, and every responsible offi- 
cer of such corporation, owning any such car, 
or other vehicle, which shall be operated con- 
trary to the provisions of this ordinance, shall 
be subject to the penalties herein provided. 

“Section No. 5. If any section, subsection, 
sentence, clause, or phrase of this ordinance 
is for any reason held to be unconstitutional 
or void, such decision shall not affect the 
validity of the remaining portions hereof. 
The people of the city of Los Angeles hereby 
declare that they would have passed this 
ordinance, and each and every section, sub- 
section, sentence, clause, and phrase hereof, 
irrespective of the fact that any one, or more, 
of such sections, subsections, sentences, clauses, 
or phrases be declared unconstitutional.” 


30 P.U.R.(N.S.) 
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as the Two-Man Car Ordinance, 
passed by the city of Los Angeles 
May 2, 1939, and made effective May 
10, 1939, it was required to employ 
two men on each and every street car 
operated within the city of Los An- 
geles at an increased annual payroll 
cost of $840,403 during the first year 
of such operation. The record shows 
that on May 10, 1939, applicant com- 
plied with this ordinance. This added 
operating expense was set forth in ap- 
plicant’s Exhibit No. 10 for three 
years as follows: 


Wages Taxes Total 


1st year of operation $808,080 $32,323 $840,403 
2nd year of operation 911,816 36,473 948,289 
3rd year of operation 963,685 38,547 1,200,232 


In addition to the added expense as 
a result of complying with the Two- 
Man Car Ordinance, applicant pointed 
out that pursuant to agreements with 
its employees, for each $300,000 in- 
crease in gross revenue for 1939 in 
excess of that earned during the cor- 
responding period of 1938, a wage in- 
crease of one cent per hour must be 
paid to its employees and that if such 
increase were made, costs of operation 
would be further increased in amount 
of $105,000 for each such increase of 
$300,000 in gross revenue. 


Quoting from page 21 of the appli- 
cation, the company alleged as fol- 
lows: 


“Applicant’s net revenue available 
for return (gross revenue less operat- 
ing expenses and taxes) in the twelve 
months’ period ending April 30, 1939 
(under partial one-man operation), 
was $860,522.11, or a rate of return 
of 1.76 per cent upon a rate base as of 
said date of $48,900,000. If appli- 
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cant’s operating expenses for the first 
year of operation under said Ordi- 
nance No. 81319 are increased in the 
sum of $840,000 as a result of compli- 
ance with the provisions of said ordi- 
nance as hereinabove in Paragraph 
VII alleged, applicant’s net revenue 
available for return at the end of said 
first year of 2-man operation will be 
reduced to a deficit of $101,000, pro- 
ducing no return whatever on appli- 
cant’s rate base.” 


Further quoting from page 22 of 
the application, the company stated its 
financial condition as follows: 


“In the twelve months’ period end- 
ing April 30, 1939, applicant’s earn- 
ings after operating expenses and 
taxes have failed by $334,648.63 to 
meet interest and sinking-fund re- 
quirements on its outstanding bonds 
issued pursuant to the Commission’s 
Decisions Nos. 29806, 29375, 31153 
(25 P.U.R.(N.S.) 377), to which 
reference is hereby made, as shown in 
the following summary of Income and 
Profit and Loss Statement: 


INCOME AND ProFit AND Loss STATEMENT 
Year Enpep Aprit 30, 1939 


Income 
Operating revenue 
Operating expenses .....eeee- 


$12,217,741.85 
10,446,950.85 


Net operating revenue $1,770,791.00 
910,268.89 
$860,522.11 


Operating income 
10,310.94 


Nonoperating income 


Gross income 


$870,833.05 


$1,200.00 
849,099.29 
8,326.90 


Miscellaneous rents 

Interest on funded debt .... 
Interest on unfunded debt .. 
$858,626.19 


$12,206.86 


Total deductions 


Net income to profit and loss 
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Profit and Loss 
Income for period $12,206.86 
Sinking-fund appropriations .. 346,071.45 
$333,864.59* 
8,129.16 


$325.735.43* 
199,422.07 
$525,157.50* 


Miscellaneous credits 


Miscellaneous debits 
Balance for period 


* Denotes red figures. 


“An increase in expenses by reason 
of 2-man car operation of $840,000 
will make it impossible for applicant to 
meet its interest and other fixed 
charges and will make impossible the 
financing of absolutely necessary cap- 
ital and replacement and renewal ex- 
penditures essential for efficient and 
proper conduct of its public service.” 

Prior to May 10, 1939, approxi- 
mately 50 per cent of applicant’s street 
railway service was provided by one- 
man cars. 

Approximately 750 street cars were 
used daily on 25 rail lines in order to 
provide necessary service, and in addi- 
tion to the rail mileage, consisting of 
about 369 single track miles, approxi- 
mately 110 route miles of wholly 
owned motor coach lines were operat- 
ed requiring some 150 vehicles. 

Exhibit No. 7 indicates provision 
for converting from 2-man to one-man 
car operation involved expenditures by 
applicant during the period from Jan- 
uary 1, 1934, to April 30, 1939, of ap- 
proximately $4,000,000 in equipment 
and track changes as follows: 


No. Type Cost 


398 $900,332.51 
95 P.C.C. 1,681,663.98 


131,587.47 
48,414.49 
12.083.68 

105.04 


$2,774,187.17 


1,282,082.67 
$4,056,269.84 


Cars remodeled 

Cars purchased 

Loop and off-street 
terminals 

Special work 

Electric switches .... 

Overhead 
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Expended out of revenue ... $2,989,153.76 
Funded, certificates and notes 1,067,116.08 


$4,056,269.84 


For the period 1930 to 1939, inclu- 
sive, and for the twelve months ended 
April 30, 1939, Exhibit No. 24 intro- 
duced by A. C. Jenkins, senior engi- 
neer of the Commission’s staff, shows 
that the company’s cash balance has 
averaged $631,057.? 

Obviously the cash balance of this 
applicant must be maintained at a suffi- 
cient level to ensure continued normal 
operation and, in addition, provide a 
cushion to meet unpredictable emer- 
gencies. Material curtailment of cash 
reserve below such a reasonable aver- 
age would result in an unhealthy finan- 
cial condition, serious not only from 
the carrier’s standpoint but also from 
that of the general public. 

Under current operating conditions, 
and prevailing rates and service in 
compliance with the Two-Man Car 
Ordinance, Exhibit No. 26, also intro- 
duced by Mr. Jenkins, indicates the 
cash balance will be reduced from 
$710,274 as of April 30, 1939, to 
$188,274, as of April 30, 1940. 
Sometime during the 12-month peri- 
od immediately following the latter 
date, under similar conditions of oper- 
ations, fares, and service, available 





Dis- Net Bal. Yr. 

Receipts bursements Receipts Ended 

$14,247,372 $14,519,622 $272,250 $705,950 
12,759,904 13,273,230 513,326 192,624 
10,759,561 10,558,704 200,857 393,481 
9,464,404 9,066,497 397,907 791,388 

9,814,457 10,088,980 274,523 516,865 

10,723,727 10,611,671 112,056 628,921 
12,093,290 11,818,794 274,496 903,417 
12,818,172 13,184,137 365,965 537,452 
12,430,709 12,037,961 392,748 930,200 


2VYear 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
12 mo. 
ended 
4-30-39 12,366,259 12,336,915 


Italic denotes red figures. 


29,344 710,274 


30 P.U.R.(N.S.) 








funds would be insufficient to meet 
current costs of operation, with no 


cash balance available. In the interest 
of maintaining a sound financial basis 
it would be unwise to permit the cash 
balance to reach the low figure of ap- 
proximately $200,000 as indicated by 
Exhibit No. 26. 

Various operating estimates were 
presented by applicant, the city of Los 
Angeles, and the engineering staff of 
this Commission, the conclusions of 
which differ considerably in two major 
respects. First, with respect to the 
added labor cost, and second, the esti- 
mated results that would obtain under 
applicant’s proposed fare structure. 
With respect to the increased operating 
costs as a result of the Two-Man Car 
Ordinance, estimates were submitted 
showing the additional costs by reason 
of compliance with the ordinance, for 
the first year of operation, as fol- 
lows: 


Source Amount Exhibit No. 
Company ..... gictane $840,403 10 
CAP co beads Sousweees 537,300 30 
COMMISSION 6 6cciocess 635,000 26 


Estimates of anticipated increased 
revenue by reason of introducing the 
fares proposed by applicant were as 
follows: 


Fair change 


FO 40 COCash os isiees er eer re 
62¢ to 7¢ token 
34¢ to 4¢ school 


eee ee essere eereressereseeeee 


eee | 


Elimination of $1.00 and $1.50 weekly passes . 


Other 
Total 


* Indicates loss. 


eee eee eee eee eee eee eee eee eee eee ee) 


The city of Los Angeles, through 
the engineering staff of its board of 
public utilities and transportation and 
its city attorney’s office, takes the posi- 
tion that no increase in fare should be 
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authorized pending the time that a 
permanent fare structure can be 
worked out. It has not, however, of- 
fered any plan of fare adjustment or 
other source of immediate financial 
betterment whereby the company’s im- 
pending financial emergency may be 
alleviated. 

It is clear from this record that com- 
pliance with the Two-Man Car Ordi- 
nance has placed this carrier in a seri- 
ous financial condition and immediate 
relief should be afforded if it is to con- 
tinue to provide the service to which 
the public is reasonably entitled and at 
the same time earn sufficient to pay at 
least its current obligations. 

It is equally clear that the fare struc- 
ture proposed by applicant has not ex- 
hausted the field of practical and equi- 
table fare combinations to the extent 
that is justified in the interest of all 
parties concerned. To do justice to 
this important problem will require 
considerable time. The problem em- 
braces the entire Los Angeles metro- 
politan area and involves not only the 
applicant in this proceeding but also 
the local fare structures of Pacific 
Electric Railway Company and the 
Los Angeles Motor Coach Company, 
which are both now before this Com- 








Applicant City CRC 
Exhibit No.17 Exhibit No. 39 Exhibit No. 29 
-» $68,432 $68,524 $69,278 
-- 158,080 157,925 157,925 
-- 14,040 13,023 13,058 

544,960 531,304* 178,437* 
«+ $785,512 $291,832* $61,824 


mission under separate proceedings. 
Obviously, to do justice to this local 
transportation problem in the Los An- 
geles metropolitan area we must give 
consideration to all three carriers’ op- 
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erations, looking toward the establish- 
ment of an equitable plan of service 
and rate structure for all portions of 
the territory. 

Pending the time this major local 
transportation problem can be worked 
out we must afford applicant some re- 
lief. The primary question at this 
time is the determination of the nature 
of such relief. Granting of the fare 
structure as prayed for by applicant is 
not justified by the record. In con- 
sideration of the serious adverse effect 
upon revenue of eliminating the week- 
ly passes and due to their extensive 
use and advantages in the way of facil- 
itating the handling of peakload traffic 
it is reasonable to conclude that the 
more practical and equitable way of 
accomplishing the desired end is to re- 
tain that class of fare. 

In the light of all conditions as re- 
flected by the record, I am convinced 
that the proper order, at this time, 
should provide that applicant be per- 
mitted to increase its present 64-cent 
token fare to 7 cents and to increase 
the selling price of the $1 weekly pass 
to $1.25, retaining the existing $1.50 
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company weekly pass and the $1.50 
joint weekly pass. 

The record indicates that under the 
recommended fare structure stated 
above, a betterment in the companies’ 
earnings will result in approximately 
$480,000 annually. In order that close 
contact may be kept with the results 
of this interim fare structure, appli- 
cant shall be required to furnish to this 
Commission data which will indicate 
the financial results of these fares. 
Such data are to be in the nature of 
passenger revenue segregated between 
classes of fares comparing the business 
of each month with that of the preced- 
ing month, and with that of the cor- 
responding month in the preceding 
year. Such data to be filed with the 
Commission not later than the 
twentieth day of each month covering 
the operations for the preceding 
month. 

If, after a fair trial of this fare 
structure, it appears that a change or 
changes should be made therein the 
same can be taken care of by an ap- 
propriate supplemental order pending 
final decision of the Commission on 
this application. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re George Juengst & Sons 


[Case No. 9823.] 
Public utilities, § 73 — What constitutes — Electric plant — Partnership opera- 


tions — Use of highways. 


A partnership generating electricity, transmitting it over lines running 
across public highways, and serving electricity to several consumers who 
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own their own property and who are not tenants of the firm is an “electric 
corporation” as defined by the Public Service Law. 


[September 19, 1939,] 


ones to determine whether a partnership is operating 

an electric plant under the jurisdiction of the Commission; 

partnership held to be acting as “electric corporation” under 

statute and matter referred to legal department for action to 
enforce law. 


APPEARANCES: Gay H. Brown, 
Counsel (by Raymond J. McVeigh, 
Principal Attorney), for the Public 
Service Commission; R. H. Nexsen, 
Chief Power Engineer, for the Pub- 
lic Service Commission; Bleakley, 
Platt and Walker (by Winthrop G. 
Brown), New York city, Attorneys 
for George Juengst & Sons. 


Van NAMEE, Commissioner: This 
Commission by an order dated March 


14, 1939, instituted an investigation 
to determine whether or not George 
Juengst & Sons was an electric cor- 
poration engaged in the operation of 
an electric plant as defined by the Pub- 
lic Service Law. 

Hearings were held and testimony 
taken before me at the New York of- 
fice of the Commission on April 3, 
May 26, and July 10, 1939. Counsel 
for George Juengst and Sons submit- 
ted their brief on August 16, 1939. 


George Juengst & Sons: Plant and 
Operation 


George Juengst & Sons is a co- 
partnership presently consisting of 
George Juengst, Jr., and his sister, 
Magdalina Juengst. According to 
the testimony of Alex Burges, super- 
intendent for the firm, the business 
of the partnership is the manufactur- 
ing and producing of electricity by 
30 P.U.R.(N.S.) 


water power. It has a plant located 
on Route 22 about one-half mile north 
of Central Falls, Putnam county. The 
plant consists of a dam approximately 
100 feet wide and 38 feet high, a pipe 
line consisting of two 5-foot tubes, 
penstocks running a distance of 1,200 
feet to the power house and generat- 
ing units which consist of four wa- 
ter wheel turbines, four generators, 
and two Diesel engines used for stand- 
by purposes. 


A 50-foot 2,300-volt transmission 
line owned by the firm is connected 
to transformers which in turn are con- 
nected with power lines owned by the 
New York State Electric & Gas Cor- 
poration. Another transmission line 
is connected to the power house and 
runs across Route 22 and serves con- 
sumers on the Juengst farm. Accord- 
ing to the testimony, this transmission 
line serves thirty consumers, three of 
whom are on the property of George 
Juengst & Sons, eight on the individ- 
ual property of George and Lena 
Juengst, and nineteen consumers are 
served with electricity whose houses 
stand on property owned by the in- 
dividual consumers. The approxi- 
mate yearly sale of electric energy 
to these consumers amounted to 80,- 
069 kilowatt hours during the year 
1938. The balance of the output of 
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the power plant is sold to the New 
York State Electric and Gas Corpora- 
tion direct from the switchboard in the 
power house. Approximately 2,097,- 
000 kilowatt hours of energy were sold 
to the New York State Electric and 
Gas Corporation during the year 1938. 


History of George Juengst & Sons 


Originally George Juengst & Sons 
served electric energy in certain parts 
of the counties of Westchester and 
Putnam in the state of New York. 

The following is a list of the fran- 
chises which were held by the firm and 
cases in which the Public Service 
Commission approved the exercise of 
these franchises: 


Town of Bedford, granted October 
20, 1903; village of Brewster, granted 
July 26, 1901; town of Carmel, 
granted November 20, 1909. Ap- 
proved by order of the Public Service 
Commission dated March 25, 1926, 
in Case No. 2392 ; town of Lewisboro, 
granted February 25, 1919. Ap- 
proved by order of the Commission 
dated March 25, 1926, in Case No. 
2392; town of North Salem, granted 
July 28, 1901; town of Patterson, 
granted August 24, 1914; town of 
Somers, granted September 1, 1908. 
Approved by the Commission by or- 
der dated August 21, 1917, in Case 
No. 6140; town of Somers, granted 
in the year 1919. Approved by order 
of the Commission dated March 25, 
1926, in Case No. 2392; town of 
Yorktown, granted February 8, 1912. 
Approved by order of the Commission 
dated March 25, 1926, in Case No. 
2392. 

It appears from the records of the 
Commission that George Juengst & 
Sons filed a petition requesting per- 
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mission of the Commission to trans- 
fer its franchises, works, and system 
to the Harlem Valley Electric Corpo- 
ration. 

After public hearings in Case No. 
3017, the Commission on the 25th 
day of March, 1926 (P.U.R.1926C, 
830), granted the petition of George 
Juengst & Sons to transfer its fran- 
chises, works, and system and issued 
an order which read in part as follows: 

“That the consent of the Commis- 
sion is hereby given to George Juengst 
& Sons (a copartnership) to transfer 
the franchises, works, and system of 
an electric plant in Westchester and 
Putnam counties to Harlem Valley 
Electric Corporation and the entries 
to be made on the books of the Har- 
lem Valley Electric Corporation re- 
flecting the acquisition of the assets 
of George Juengst & Sons shall be 
based upon original cost of construc- 
tion and such assets to be hereafter 
determined by this Commission. 


“George Juengst & Sons having here- 
tofore, without authority of the Com- 
mission, attempted to transfer certain 
of its property to Croton Falls Light- 
ing Corporation and the Croton Falls 
Lighting Corporation having, under 
date of April 10, 1926, duly made, 
executed, and delivered to said Har- 
lem Valley Electric Corporation a 
quit-claim deed conveying to said Har- 
lem Valley Electric Corporation any 
right, title, or interest which the said 
Croton Falls Lighting Corporation 
may have or claim to have, it is or- 
dered that said quit-claim deed (or a 
certified copy thereof) in the petition 
received by this Commission relating 
thereto be filed with the record in this 
case. Such filing, however, is not in- 
tended to nor shall it be construed as 
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recognizing in any manner the valid- 
ity of the prior attempted transfer to 
Croton Falls Lighting Corporation. 
On the contrary, the approval given 
in this order to the transfer to the 
Harlem Valley Electric Corporation 
specifically proceeds upon the theory 
that the aforenamed attempt to trans- 
fer was and is void.” 


Following this order on April 30, 
1926, a deed was executed by George 
Juengst & Sons partnership to the 
Harlem Valley Electric Corporation 
(New York State Electric & Gas Cor- 
poration’s predecessor) conveying all 
the partnership’s electric system ex- 
cepting, however, the electrical gen- 
eration station, switchboards, and ap- 
pliances connected therewith owned by 
the partnership of George Juengst & 
Sons, located in the power house on 
the north side of the Croton river and 
north of the village of Croton Falls 
and the poles, wires, and other appa- 
ratus within a radius of 800 feet of 
said power house used by the said part- 
nership for supplying electric current 
to the houses located on what is known 
as the Crosby farm owned by said 
partnership. 

Prior to the transfer of the fran- 
chises the partnership entered into a 
contract with the Croton Falls Light- 
ing Corporation on October 31, 1924, 
in which the partnership agreed to de- 
liver electric energy to the corporation 
at the power house reserving to the 
partnership the right to supply electric 
current for the lighting of houses and 
private roads situated on lands owned 
by the vendors and formally known 
as “Crosby farm,” and par. 16 of said 
contract provides : 

oe the vendors covenant and 


agree that neither they, their succes- 
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sors, or assigns, will furnish or supply 
electric current otherwise, except to 
the company, its successors, or assigns, 
so long as the company, its successors, 
or assigns, shall purchase electric cur- 
rent from the vendors, their succes- 
sors, or assigns.” 

This contract became the property 
of the Harlem Valley Electric Corpo- 
ration in April, 1926. By a contract 
dated November 26, 1938, between 
the partnership and the New York 
State Electric & Gas Corporation the 
parties confirmed all the terms of the 
original contract dated October 31, 
1934, with certain minor exceptions 
relating to the price to be paid for kil- 
owatt hours. Examination of the 
1938 contract discloses that the terms 
of par. 16 of the original contract set 
out above are still binding. 


Discussion 


I believe that the essentially factual 
data relating to the history and oper- 
ation of George Juengst & Sons is set 
out above and the question now ap- 
pears as to whether or not this part- 
nership is acting as an electric corpo- 
ration as defined by the Public Serv- 
ice Law. 

Subdivision 13 of § 2 of the Public 
Service Law defines an electric corpo- 
ration as follows: 


“13. The term ‘electric corpora- 
tion,’ when used in this chapter, in- 
cludes every corporation, company, 
association, partnership, and person, 
their lessees, trustees, or receivers ap- 
pointed by any court whatsoever (oth- 
er than a railroad or street railroad 
corporation generating electricity sole- 
ly for railroad or street railroad pur- 
poses or for the use of its tenants and 
not for sale to others) owning, oper- 
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ating, or managing any electric plant 
except where electricity is generated 
or distributed by the producer solely 
on or through private property for 
railroad or street railroad purposes or 
for its own use or the use of its 
tenants and not for sale to others.” 

Counsel to the partnership in his 
brief page 8 admits that the firm has 
two transmission lines extending from 
its property on one side of the public 
highway (Route 22) to its property on 
the other side of the highway ; admits 
on page 3 of said brief that the firm 
serves some nineteen consumers who 
maintain homes on their own prop- 
erty, but contends that the facts of 
the case are conclusive that the firm 
is not a public utility subject to the 
jurisdiction of this Commission. 

I am unable to come to the same 
conclusion on the facts before me. 
This firm generates electricity, trans- 
mits it over lines running across pub- 
lic highways, and serves electricity to 
nineteen consumers who own their 
own property and who are not tenants 
of the firm. 

An interesting side line in this case 
was developed at the hearing when 


the superintendent was questioned as 
to the rates charged the private con- 
sumers served by the firm. He testi- 
fied that the rates ranged from one 
cent a kilowatt ranging upward to a 
consumer who pays 9.3 cents per kilo- 
watt. He testified further that those 
consumers paying the higher rate were 
classified by the company as “poor 
pay” and therefore pay higher rate. 


Conclusion 


I conclude from the facts in the rec- 
ord before me that George Juengst & 
Sons, a copartnership, is acting as an 
electric corporation as defined by the 
Public Service Law and, since this ° 
firm holds no franchises from the lo- 
cal authorities to serve private con- 
sumers in this territory and inasmuch 
as the record discloses that the New 
York State Electric & Gas Corpora- 
tion does serve consumers and holds 
franchises from the local authorities 
in this territory, I recommend that 
the matter be referred to the legal de- 
partment of the Commission with in- 
struction to take such steps as neces- 
sary to enforce the Public Service 
Law. 





UNITED STATES DISTRICT COURT, W. D. PENNSYLVANIA 


Beaver Valley Water Company 


Denis J. Driscoll et al. 


[No. 3393.] 
(28 F. Supp. 722.) 


Return, § 53 — Confiscation — Temporary rate reduction — Provision for re- 
coupment. 
1. A Commission order temporarily reducing rates under a statute author- 
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izing temporary rates and providing for an adjustment in final rates to 
recoup possible losses under the temporary rates is not a final legislative act 
which deprives the utility company of its property in any final or permanent 
sense, the order being not only limited in time but temporary in effect, 
and such statutory provisions do not violate the due process clause of the 
Fourteenth Amendment as authorizing a rate the effect of which may be 
in law confiscatory, p. 307. 


Constitutional law, § 20 — Procedural due process — Hearing — Temporary rates 
— Recoupment of losses. 
2. A Commission order temporarily reducing rates, when based upon evi- 
dence providing ample support for the Commission’s findings, is not made 
in violation of the procedural protection afforded by the due process clause 
although the company is prevented from presenting additional evidence and 
is denied an opportunity to present its case upon written briefs and oral 
argument, when the order is made pursuant to a temporary rate statute 
providing for recoupment of losses under the temporary rate, since, in 
fixing a temporary rate, the Commission need have before it merely suffi- 
cient evidence to furnish prima facie support for its findings, although 
the Commission may not fix temporary rates capriciously or arbitrarily 
and without regard to the minimum standard laid down in the statute, p. 
310. 
[July 7, 1939.] 


ges suit to restrain enforcement of state Commission 
order temporarily reducing water rates; temporary injunc- 
tion dissolved and bill of complaint dismissed. 


¥ 


APPEARANCES: Joseph A. Beck, of 
Pittsburgh, Pa., and Homer H. Swan- 
ey, of Beaver Falls, Pa., for plaintiff ; 
Harry H. Frank and Edward Knuff, 
both of Harrisburg, Pa., for defend- 
ant. 

Before Maris, Circuit Judge, and 


Gibson and Schoonmaker, District 


Judges. 


Maris, C. J.: The Pennsylvania 
Public Utility Commission on June 21, 
1937, instituted an inquiry and inves- 
tigation upon its own motion into the 
fairness, reasonableness, and justness 
of the rates charged by the Beaver 
Valley Water Company. The Com- 
mission included within the scope of 
the inquiry and investigation and the 
notice thereof given to the water com- 
pany consideration of the imposition 
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of temporary rates under the provi- 
sions of § 310 (a) and (e) of the 
Pennsylvania Public Utility Law, 66 
P. S. Pa. § 1150 (a) and (e). Pur- 
suant to notice testimony was taken 
by an examiner for the Commission 
on August 6, November 4, and De- 
cember 10, 1937. A further hearing 
scheduled for January 27, 1938, was 
canceled by the Commission in a let- 
ter dated January 10, 1938. On 
March 15, 1938, the Commission made 
its interim report and order in which 
under and pursuant to the provision of 
§ 310 (a) of the Public Utility Law 
it prescribed temporary rates which 
would effect a reduction of $29,500 in 
the water company’s annual gross op- 
erating revenues. No oral argument 
had been had.or briefs filed with the 
Commission. On March 23, 1938, the 
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water company filed a bill in equity in 
this court and secured a temporary re- 
straining order from the court. This 
order was continued from time to time 
until the case came on for a prelimi- 
nary hearing before three judges sit- 
ting pursuant to § 266 of the Judicial 
Code, 28 USCA § 380. The court 
thereupon concluded as a matter of 
law that the order of the Commission 
was unconstitutional. On June 23, 
1938, the court issued a preliminary 
injunction restraining enforcement of 
the temporary rates. The case is now 
before us upon final hearing. 

We are called upon to determine 
whether paragraphs (a) and (e) of 
§ 310 as applied in this case by the 
Commission are unconstitutional as 
authorizing the imposition of a con- 
fiscatory rate in violation of the due 
process clause of the Fourteenth 


Amendment, Const. USCA; whether 


the Commission accorded the water 
company a hearing which satisfied the 
procedural requirements of that clause; 
and whether the rate fixed did in fact 
comply with the statutory requirement, 
assuming the latter to be valid. 


[1] Paragraphs (a) and (e) of 
§ 310 of the Pennsylvania Public Util- 
ity Act are set out in full below.’ It 
was argued by the utility company in 
Driscoll v. Edison Light & P. Co. 
(1939) 307 U. S. 104, 83 L. ed. —, 
28 P.U.R.(N.S -) 65, 59 S, Ce. 715, 
that these provisions were unconstitu- 
tional because the Commission was 
empowered thereby to fix rates based 
solely upon depreciated original cost. 
The Supreme Court stated that this 
issue was not involved in that case 
since the Commission in fixing the 
temporary rates stated that it had con- 
sidered all the factors for rate deter- 
mination suggested in Smyth v. Ames 
(1898) 169 U. S. 466, 42 L. ed. 819, 
18 S. Ct. 418. The question was left 
open as to whether a temporary rate is 
constitutional if, although based sole- 
ly on depreciated original cost, there 
is statutory provision for recoupment 
by the utility company if the tempo- 
rary rate is finally determined not to 
provide a fair return. That is the 
very issue now before us. The Com- 
mission here calculated the temporary 
rate base by deducting accrued depre- 





1“(a) The Commission may, in any pro- 
ceeding involving the rates of a public utility 
brought either upon its own motion or upon 
complaint, after reasonable notice and hear- 
ing, if it be of opinion that the public interest 
so requires, immediately fix, determine, and 
prescribe temporary rates to be charged by 
such public utility, pending the final determi- 
nation of such rate proceeding. Such tem- 
porary rates, so fixed, determined, and pre- 
scribed, shall be sufficient to provide a return 
of not less than 5 per centum upon the orig- 
inal cost, less accrued depreciation, of the 
physical property (when first devoted to pub- 
lic use) of such public utility, used and useful 
in the public service, and if the duly verified 
reports of such public utility to the Commis- 
sion do not show such original cost, less 
accrued depreciation, of such property, the 
Commission may estimate such cost less de- 
Preciation and fix, determine, and prescribe 
rates as hereinbefore provided.” 

“(e) Temporary rates so fixed, determined, 
and prescribed under this section shall be 
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effective until the final determination of the 
rate proceeding, unless terminated sooner by 
the Commission. In every proceeding in 
which temporary rates are fixed, determined, 
and prescribed under this section, the Com- 
mission shall consider the effect of such rates 
in fixing, determining, and prescribing rates 
to be thereafter demanded or received by such 
public utility on final determination of the 
rate proceeding. If, upon final disposition of 
the issues involved in such proceeding, the 
rates as finally determined, are in excess of 
the rates prescribed in such temporary order, 
then such public utility shall be permitted to 
amortize and recover, by means of a tempo- 
rary increase over and above the rates finally 
determined, such sum as shall represent the 
difference between the gross income obtained 
from the rates prescribed in such temporary 
order and the gross income which would 
have been obtained under the rates finally de- 
termined if applied during the period such 
temporary order was in effect.” 
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ciation from the total of the estimat- 
ed original cost of the property used 
and useful in the public service, adding 
thereto working capital and material 
and supplies. It allowed a 6 per cent 
return on this rate base. 

The water company argues that it 
is entitled to a reasonable return on 
the value of its property used and 
useful in the public service and that 
in order to ascertain that value, not 
only the original cost but the amount 
and market value of its bonds and 
stock outstanding, the present as com- 
pared with the original cost of con- 
struction, and the probable earning 
capacity of the property under partic- 
ular rates prescribed by statute, as 
well as other factors must be consid- 
ered. It is, of course, beyond dispute 
that in determining a final rate those 
and other elements must be consid- 


ered by the legislature or the rate-mak- 


ing body. Driscoll v. Edison Light & 
P. Co. supra. It is obvious, however, 
that if all these elements must be con- 
sidered in fixing a temporary rate the 
case would be ripe for the fixing of 
final rates and the necessity for tem- 
porary rates would be at an end. It 
was this very situation which the Penn- 
sylvania legislature intended to meet 
when it promulgated a formula for the 
fixing of temporary rates. 

The Commission was authorized to 
base a temporary rate upon that one 
element, depreciated original cost, 
which was most readily ascertainable 
from the utility company’s records. 
The only condition imposed was that 
the rates fixed should afford a return 
of not less than 5 per cent of this value. 

Such a formula for the making of 
what was called a temporary rate had, 
however, been declared unconstitu- 
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tional in Prendergast v. New York 
Teleph. Co. 262 U. S. 43, 67 L. ed. 
853, P.U.R.1923C, 719, 43 S. Ct. 466. 
In that case the Supreme Court ruled 
that the rates there involved were er- 
roneously termed temporary since 
during the period of their effectiveness 
they fixed the utility’s return with fi- 
nality. They were final legislative 
acts effective during a limited time. 
It followed that all the factors sug- 
gested in Smyth v. Ames, supra, 
should have been considered by the 
Commission in that case. The order 
of the Commission fixing temporary 
rates in the case before us was not a 
final legislative act such as could oper- 
ate to confiscate the water company’s 
property in any permanent sense. Not 
only was it limited in time but it was 
temporary in its effect. This is so 
because of paragraph (e) of § 310 
which requires the Commission upon 
final determination of the rates to per- 
mit the water company to recoup 
its loss, through a temporary increase, 
if the final rates prove to be higher 
than the temporary rates. In this re- 
spect the case is clearly distinguishable 
from Prendergast v. New York Tel- 
eph. Co. supra, which involved a tem- 
porary rate that was not subject to 
adjustment or recoupment. 


In Bronx Gas & E. Co. v. Maltbie 
(1936) 271 N. Y. 364, 374, 14 P.U.R. 
(N.S.) 337, 340, 342, 3 N. E. (2d) 
512, 514, the New York court of 
appeals upheld the constitutionality 
of a temporary rate provision of the 
New York law substantially similar 
to the Pennsylvania statute involved 
in this case. Chief Judge Crane, 
speaking of the effect of the Prender- 
gast decision, supra, said: 

“After this decision the legislature 
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of the state of New York was con- 
fronted with this quzre: Was it ever 
possible to compel public service cor- 
porations to charge reasonable rates, 
pending the long drawn-out and in- 
terminable proceedings to establish a 
fair return? The establishment of 
the proper base rate, or the present 
capital investment, upon which a com- 
pany is entitled to a fair return, has 
become an intricate, involved, tedious 
proceeding, extending into months and 
years. Much of the evidence produced 
is expert testimony, varying in worth 
and uncertainty, presenting a maze of 
detail and figures. Louisville v. Cum- 
berland Teleph. & Teleg. Co. (1912) 
225 U. S. 430, 56 L. ed. 1151, 32 S. 
Ct. 741. Without suggesting in any 
way that the public service corpora- 
tions have not acted with utmost good 
faith, we can see the opportunity, as 
did the legislature, for the intentional 
delay in these proceedings whereby un- 
warranted profits may be obtained. 
The fixing of a reasonable rate by 
these public service corporations, who 
enjoy from the public such valuable 
franchises, to be of any value, should 
be a matter of speedy regulation. The 
courts should not encourage such fi- 
nesse in figuring as to make these hear- 
ings upon rate questions an obstruc- 
tion instead of a relief. Of course, 
caution must be used on both sides, 
for the desire for improper gain is 
oftentimes as eager with the consum- 
er, or his spokesman, as with the cor- 
poration.” 


In discussing the temporary rate 


provision of the New York law, the 
court said: 


“The Commission fixes a temporary 
rate pending the hearing. It is based 
upon the elements stated, which are 
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not all of those required to fix a per- 
manent rate. As before stated, this 
would be impossible, if we must con- 
sider in fixing a temporary rate all 
the elements required for the final 
rate: no temporary rate could ever 
be fixed. This also is self-evident. 
Therefore, to meet these conditions 
the temporary rate is fixed, within 
reasonable limits, upon figures which 
can be with some exactness obtained 
from the books of the company, show- 
ing original cost or investment; and 
if finally, when the proceeding ends, 
the temporary rate is proved to have 
been too low, the utility must be per- 
mitted and authorized to charge 
enough for its service to make up the 
loss. The consumer must pay what 
he should have paid, and the only way 
to do it is to fix a rate high enough to 
make up this loss. 

“True it is that all the consumers 
paying the final rate, including the 
take-up, may not be the same as those 
who paid the temporary rate. A few 
consumers may be new customers pay- 
ing what the old consumer should have 
paid. Such instances are of minor 
importance; the percentage must be 
very small. We can never work our 
institutions of government if we re- 
fine matters to such an extent that we 
have to consider all these little de- 
tails. The Constitution expresses fun- 
damental principles, and if in the main 
these have been observed, this is all 
that can be required. Besides, when 
we speak of the consumer—the cus- 
tomer—we mean the public, not in- 
dividuals. San Diego Land & Town 
Co. v. Jasper (1903) 189 U. S. 439, 
47 L. ed. 892, 23 S. Ct. 571. 


“This section, as we have said, forc- 
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es the Public Service Commission to 
consider the returns from the tempo- 
rary rate and to establish the perma- 
nent rate, or the final rate, according- 
ly; that is, if the temporary rate has 
proved to be too low, the final rate 
must make it up to the company. Over 
what time it is necessary to provide a 
rate sufficient to make up the loss, or 
to include the take-up, is a matter of 
adjustment, machinery, and method. 
These matters are all in the hands of 
the Public Service Commission, which 
may increase or modify a rate to meet 
the circumstances at any time.” 

We think that the reasoning of the 
opinion of the New York court of ap- 
peals in the Bronx Gas & Electric 
Company Case, supra, is sound and 
that it rules the present question. We 
accordingly hold that the order fixing 
temporary rates for the water com- 
pany under the authority of para- 
graphs (a) and (e) of § 310 of the 
Pennsylvania Public Utility Law was 
not a final legislative act which de- 
prived the water company of its prop- 
erty in any final or permanent sense 
and that the statutory provisions re- 
ferred to do not violate the due proc- 
ess clause of the Fourteenth Amend- 
ment as authorizing a rate the effect 
of which may be in law confiscatory. 


[2] The water company further 
contends that the interim order was 
made by the Commission in violation 
of the procedural protection afforded 


by the due process clause. It alleges 
that it was prevented from presenting 
pertinent testimony to the examiner 
when the Commission canceled the 
January 27th hearing and that the 
interim order was made without giv- 
ing it an opportunity to present its 
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case upon written briefs and oral ar. 
gument. It must be remembered that 
the protection offered by the due proc- 
ess clause is against the deprivation or 
confiscation of property. As we have 
shown the temporary rates prescribed 
by the Commission do not affect final- 
ly or permanently the rights of the 
water company in such fashion as to 
deprive that company of its property, 
We, of course, do not hold that tem- 
porary rates may be fixed by the Com- 
mission capriciously or arbitrarily and 
without regard to the minimum stand- 
ard laid down in the statute. The 
record in this case, however, discloses 
that the Commission fixed the tem- 
porary rates upon the basis of original 
cost, less accrued depreciation, as the 
statute required, and allowed a return 
of 1 per cent more than the statutory 
minimum. It determined this basis 
upon the final result of a prior rate 
proceeding of the water company and 
upon evidence offered at the hearings 
by the water company, which, in our 
opinion, provided ample support for 
the Commission’s findings. In fixing 
a rate which is truly temporary in its 
effect we think that the Commission 
need have before it merely sufficient 
evidence to furnish prima facie sup- 
port for its findings. An analogy may 
be found in the right of a court of eq- 
uity to issue an interlocutory injunc- 
tion ex parte, such as was issued in 
this case. The procedural safeguards 
afforded by the due process clause will 
be fully available to the water com- 
pany in the proceedings to determine 
the final rates. 

It follows that the interlocutory in- 
junction heretofore issued should be 
dissolved and the bill of complaint 
dismissed. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Herman Hailer et al. 


Wisconsin Power & Light Company 


[2-U-1449.] 


Rates, § 355 — Electricity — Low density areas — Rural extension rules. 


1. Rural extension rules are designed to permit the extension of electric 
service into areas with low customer density per mile of line, and, there- 
fore, the rates associated with the extension rule must be of such level and 
design as to cover the greater costs incurred by serving low density areas, 


p. 314. 


Rates, § 364.1 — Electricity — Suburban service. 
2. Electric companies can charge higher rates for suburban than for urban 
service since in serving suburban areas they are required to carry an invest- 
ment in distibution lines which is considerably greater than the urban distri- 
bution investment per customer, p. 314. 


[July 24, 1939.] 


 Pegaeisesin that rates charged for suburban electric service 
are unjust and discriminatory; dismissed. 


By the Commission: On March 
24, 1939, Herman Hailer and thirty- 
seven other farmers, residing in the 
vicinity of Plymouth, Sheboygan, and 
Sheboygan Falls, filed a formal com- 
plaint that the rates charged for elec- 
tric service by the Wisconsin Power 
and Light Company are unjust and 
discriminatory. 


APPEARANCES: David Rabinovitz, 
Attorney, Sheboygan, for complain- 
ants; Wisconsin Power and Light 
Company, by Schubring, Ryan, Peter- 
sen & Sutherland, Madison, by William 
Ryan, Attorney, and George Currie, 
Madison, in opposition; H. J. O’- 
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Leary, Senior Case Investigator, of 
the Commission staff. 

Herman Hailer and the thirty-seven 
other complainants are farmers resid- 
ing in the vicinity of Plymouth, She- 
boygan, and Sheboygan Falls. Their 
complaint alleges the following: (1) 
that the rate charged by the Wiscon- 
sin Power and Light Company, name- 
ly, $4 for fifty kilowatts, is unjust, 
discriminatory, and unfair, particular- 
ly in comparison with the rates charged 
in the same territory by the city of 
Plymouth as an electric utility, city of 
Sheboygan Falls, and the Wisconsin 
Gas & Electric Company, as an elec- 
tric utility operating in West Bend; 
30 P.U.R.(N.S.) 
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(2) that the rate on the steps from 
the initial minimum service is unjust, 
unreasonable, and unfair, and higher 
than the corresponding steps charged 
by the city of Plymouth, the city of 
Sheboygan Falls, and the Wisconsin 
Gas & Electric Company ; and (3) that 
the Wisconsin Power and Light Com- 
pany is discriminating against them 
and is unjust to them in that the com- 
pany has set up a territory outside of 
the city of Sheboygan and charges the 
consumers in said territory the city or 
urban rates, and charges the customers 
outside of that territory the company’s 
rural rate which is higher than that 
charged its patrons east of the Union 
road in the county of Sheboygan. The 
road runs in a northerly and southerly 
direction, connecting the village of 
Kohler and county trunk “O” in the 
county of Sheboygan. The territory 
in question is bounded on the west by 
Union road and north as far as the 
village of Erdmann in the county of 
Sheboygan. 

The rural rate which is applied by 
Wisconsin Power and Light Company 
to a majority of the complainants is: 


First 50 kw. hr. or less usec per mo. $4.00 net. 
Next 25 kw. hr. used per mo. @ 6.0¢ net per 


kw. hr. 
Next 25 kw. hr. ‘used per mo. @ 3.0¢ net per 


kw 
Over 100 kw. rosy ‘used per mo. @ 2.5¢ net per 
kw. hr. 


The testimony of the complainants 
and of others who testified indicates 
they believe the density of this territory 
is sufficient to warrant the application 
of the urban rate. The complainants 
also pointed out that rates applied by 
the municipal utilities at Sheboygan 
Falls and Plymouth to customers lo- 
cated within the same general area are 


lower than rates charged by Wisconsin 
Power and Light Company. 

At the hearing Wisconsin Power 
and Light Company submitted testi- 
mony in reference to line contributions 
and density of certain lines in this ter- 
ritory. It was agreed between the par- 
ties at the hearing that additional data 
would be submitted in support of the 
exhibits and testimony of the company 
and also information in reference to 
the Sadioschinski extension which was 
not included as a part of the exhibits 
and testimony offered by the company. 
Subsequent to the hearing and after 
a study of the testimony and exhibits 
which were offered, the Commission 
staff requested additional information 
of the company. The complainants 
were informed of these requests and 
made suggestions in reference to cer- 
tain information that should be fur- 
nished. 

Testimony, exhibits, and the addi- 
tional information received show that 
that portion of Sheboygan county 
served by Wisconsin Power and Light 
Company is well covered by distribu- 
tion lines so that most of the residences 
in the area either have service or are 
located close to existing lines. 

While the density of customers 
varies considerably throughout the 
area, it appears that the average den- 
sity of customers in the rural area ad- 
jacent to Sheboygan is between four 
and five customers per mile. This 
density is far short of that necessary 
to warrant application of urban rates 
to the entire area. The company’s 
filed urban extension rules limit its in- 
vestment in urban lines to 24 times 
the annual revenue at urban rates. 
This investment excludes the cost of 
a meter and service drop of not more 
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than 150 feet. To secure urban rates 
for the entire area after giving con- 
sideration to present consumption 
characteristics and the existing cus- 
tomer density would require large con- 
tributions on the part of the customers 
under such urban extension rule. 


The magnitude of the contributions 
which would be required to secure ur- 
ban rates can be illustrated as follows: 
The average annual bill at urban rates 
for the complainants approximates $50 
per year. If the density averaged 
four and one-half customers per mile 
the annual revenue per mile would be 
equal to $225. Under its urban ex- 
tension rules the company would in- 
vest 24 times the annual revenue or 
$562.50 plus the cost of meters and 
services of about $112.50, or a total 
of $675. (Estimated average cost of 
service and meter $25 x 43.) The 


customer would accordingly be re- 
quired to contribute the amount by 
which the cost per mile of the line ex- 


ceeded $675. In rural territory, a 
mile of line built according to the com- 
pany’s construction standards to serve 
four and one-half customers would 
probably cost $1,200 even under the 
most favorable conditions. If a mile 
of rural line was constructed to serve 
only three customers under similar 
conditions, the cost would be about 
$1,000. 

This particular area which is sub- 
urban in character offers additional 
obstacles such as short span construc- 
tion, railroad, telephone, highway, and 
other utility crossings and parallels, 
as well as numerous turns and corners 
which require additional guying. 
However, even if the line in question 
could be built for $1,200, a contribu- 
tion of $525 or $117 for each of four 
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and one-half customers would be re- 
quired. Since the revenues and cus- 
tomer density used above are repre- 
sentative of average conditions in the 
area although the construction cost 
used is below the average, it is obvious 
that prohibitive contributions would 
be required to secure urban rates in 
the entire area. 


It is true, as was pointed out by pe- 
titioner’s testimony, that certain lines 
within the area contain as many as 
nine or ten customers per mile. How- 
ever, with one or two exceptions these 
portions are located at some distance 
from the Sheboygan city distribution 
system so that it is necessary to include 
the less dense intervening distance to 
the point of origin. Thus, in the case 
of an extension along U. S. highway 
141, southwest of Sheboygan, there 
is a stretch of about one and one- 
quarter miles which contains fifteen 
customers, a school, and town hall. 
Two and one-half times the annual 
revenue exceeds the cost of this par- 
ticular segment of line. However, 
two additional miles of line serving 
only eleven customers are required to 
connect this segment with the Sheboy- 
gan urban distribution system and the 
density and revenue of the intervening 
distance greatly reduce the average 
density. The estimated cost of the en- 
tire line is $7,756.24 and 24 times the 
estimated annual revenue is $6,927.64, 
leaving a deficiency of $828.60 which 
would require an average contribution 
of about $32 from each of the twenty- 
six customers. In this instance some 
additional improvement in the use of 
service and density of customers may 
make possible a transfer of the entire 
line to urban rates. 

A somewhat similar illustration is 
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found in sections 34 and 35, town of 
Sheboygan Falls, immediately west of 
the city of Sheboygan Falls. In this 
case there are nine customers served 
on approximately a mile of line. How- 
ever, about 5 miles of line with a low- 
er density of customers is required to 
connect the group west of Sheboygan 
Falls with the Sheboygan urban dis- 
tribution system. 

Two other extensions located ad- 
jacent to the Sheboygan distribution 
system afford a more probable oppor- 
tunity of a transfer to urban rates. 
One of these extensions is located be- 
tween sections 18 and 19, town of 
Sheboygan, and has eight customers 
on approximately one-half mile of line. 
The estimated annual revenue at ur- 
ban rates from these customers is 
$332.31 and 24 times this amount is 
$830.78. The company estimated the 
cost of the line to be $1,390.69. These 
estimates were checked by our engi- 
neering staff and not found to be far 
enough out of line to affect the amount 
of necessary contributions. 


Another extension located in sec- 
tions 7, 8, and 17, town of Sheboygan, 
includes sixteen customers on about 
two miles of line. Two and one-half 
times the estimated annual revenue at 
urban rates is $2,238.88 and the esti- 
mated cost is $3,561.57. Some im- 
provement in the use of service and 
the connection of additional customers 
along the line who are not now taking 
service would make it possible soon to 
transfer this extension to an urban 
basis. 

We frequently are faced with the 
problem of application of rates to sub- 
urban areas. The line of cleavage be- 
tween urban and rural areas is sharp 
and distinct whereas suburban areas 
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usually present problems that are com- 
mon to both rural and urban territory, 
A natural question which arises js 
“Why not establish special rates for 
customers located in suburban areas?” 
As a matter of fact in a recent case we 
did prescribe special rates to meet re- 
quirements of the suburban area of a 
Wisconsin city. However, the cir- 
cumstances were so unusual in that 
particular case that special rates and 
extension rules appeared to be the only 
solution. In the great majority of 
cases we have found that an intelligent 
and reasonable application of existing 
rural and urban rates and extension 
rules will provide service to suburban 
customers at rates which are neither 
unfair nor discriminatory. 


In most cases, including this one, 
involving rates for suburban custom- 
ers, the principal cause of complaint 
is the disparity between urban and ru- 
ral rates. Customers are prone to for- 
get that this difference in rates is us- 
ually accompanied by a corresponding 
or even greater difference in the exten- 
sion rules. The relatively more liberal 
rural extension rules have in most in- 
stances, of which this is one, enabled 
suburban customers to secure service 
far in advance of the time when such 
service could be extended under urban 
extension rules. 

[1, 2] Rural extension rules ob- 
viously are designed to permit the ex- 
tension of service into areas with low 
customer density per mile of line. For 
this reason the rates associated with 
the extension rule must be of such lev- 
el and design as to cover the greater 
costs incurred by serving low density 
areas. Thus in urban areas the mini- 
mum bill is 60 cents per month for 
residential customers with no energy 
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included, whereas in rural areas the 
minimum monthly bill is $4 for which 
the customer is allowed 50 kilowatt 
hours. While it is true that some sub- 
urban customers cannot economically 
use the total kilowatt hours permitted 
under the minimum, nevertheless the 
utility is required to carry an invest- 
ment in distribution lines which is con- 
siderably greater than the urban dis- 
tribution investment per customer and 
is, therefore, reasonably entitled to se- 
cure a higher rate. 

Lack of density is not the only 
factor which contributes to the high 
cost of suburban service. From an 
electrical distribution standpoint the 
haphazard development which usually 
takes place outside the corporate limits 
of the larger cities frequently makes it 
difficult for a utility economically to 
install facilities which will meet the 
requirements of the area after full 
development. If the ultimate develop- 
ment of a suburban area could always 
be foreseen and if it followed a fixed 
pattern, distribution facilities initially 
installed could be properly designed 
and the doubling back and the excess 
number and length of lines eliminated. 
It is needless to say that such a type 
of development seldom takes place. 
In addition most areas adjacent to the 
larger cities are covered with highways 
and roads, railroads, and telephone 
lines, all of which add to the cost of 
construction of electric facilities. 

Still another factor which tends to 
retard the use of urban extension rules 
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in outlying areas is the relatively small 
use of service found in many subur- 
ban developments. Frequently these 
developments consist principally of 
small homes constructed outside the 
corporate limits to avoid the higher 
rents and taxes and cost of land within 
the corporate limits. While the densi- 
ty of such customers may be relative- 
ly high, this is offset by the lower use 
of energy. The only way in which 
such customers may secure electric 
service without making substantial 
contributions is to take advantage of 
the more liberal extension policies af- 
forded by the rural rates. Eventually, 
as the number of customers increases 
and the use of the service grows, the 
customers will reach a point where 
their revenue will sustain the invest- 
ment permitted under the urban ex- 
tension rules at which time urban rates 
can be applied. 


Finding 


The Commission finds: 

1. That the application of rural 
service rates of Wisconsin Power and 
Light Company to Herman Hailer and 
thirty-seven other complainants resid- 
ing in Sheboygan county is not unrea- 
sonable or unjustly discriminatory. 

2. That Wisconsin Power and 
Light Company’s schedule of rural 
rates charged to Herman Hailer and 
the other complainants residing in She- 
boygan county is not unreasonable or 
unjustly discriminatory. 
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MONTANA BOARD OF RAILROAD COMMISSIONERS 


Re Montana Lines Committee 


[Docket No. 2941, Report and Order No. 1744.] 


Commissions, § 50 — Duty to investigate — Absence of opposition. 


The Commission has the duty of making an investigation of relevant mat- 
ters in order to approve or disapprove any proposal before it, even though 
no one appears at the hearing in opposition to the proposal. 


[July 8, 1939.] 


Pahang for authority to modify the description and 
weight of specified commodities listed in carrier’s tariff 
schedule; granted. 


APPEARANCES: C, F, O’Hara, M. 
O. Nordstrum, R. V. McKenzie, R. 
A. Gibbons, and R. M. Fields, for ap- 
plicant ; and John W. Bonner, Counsel, 
and H. B. Schaefer, Traffic Expert, 
for the Board. 

Before: Commissioners Smith and 
Casey and Chairman Middleton, at 
Helena, July 6, 1939. 


By the Boarp: Montana carriers 
by railroad, through the Montana 
Lines Committee, by appropriate ap- 
plication filed under date of June 24, 
1938, action thereon being temporari- 
ly deferred at request of the commit- 
tee, seek an order of the Board author- 
izing in lieu of present arrangements 
establishment in their tariffs naming 
rates on petroleum and petroleum 
products, in car loads, the following: 

(a) Asphalt (asphaltum), natural, 
by-product, or petroleum (other than 
paint, stain, or varnish) in packages 
as provided in Consolidated Freight 
Classification No. 10, or solid in bulk, 
except in tank cars, straight or mixed 
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car loads; minimum weight 40,000 
pounds. 

(b) Asphalt (asphaltum), natural, 
by-product, or petroleum (other than 
paint, stain, or varnish) in tank cars, 
subject to an estimated weight of 8 
pounds per gallon and Rule 35 of Con- 
solidated Freight Classification No. 
10, except as provided in note. 

(c) Petroleum road oil in iron or 
steel drums or barrels, or in tank cars, 
in straight or mixed car loads, mini- 
mum weight as follows: 

In iron or steel drums or in barrels, 
40,000 pounds. 

In tank cars, subject to an estimated 
weight of 8 pounds per gallon and 
Rule 35 of Consolidated Freight 
Classification No. 10, except as provid- 
ed in note. 

Note: When loaded in a heated 
condition (that is, at 150 degrees F. 
or higher), charges on shipments in 
tank cars shall be computed on actual 
weight per gallon, at loading temper- 
ature, subject to Rule 35 of current 
western classification. 
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RE MONTANA LINES COMMITTEE 


The application was heard by the 
Board at a public hearing on July 6, 
1939, after due and lawful notice to 
all parties concerned. The application 
at the hearing was modified by exclud- 
ing paragraph (c) because it appar- 
ently serves no purpose. Road oil is 
merely another designation for asphalt 
which is the term now generally used 
in carriers’ commodity tariffs and it 
does not appear in the western classi- 
fication. Commodity descriptions us- 
ually conform to those in the classifi- 
cation. 

The purpose of the proposal is to 
bring about uniformity of intrastate 
and interstate provisions. There was 
no appearance at the hearing in op- 
position to it. In this connection we 
can with propriety mention that the 


absence at the hearing of one of the 
most substantial shippers of asphalt 
in the state is explained in a letter to 
us to the effect that “we are in favor 
of the modification as proposed in this 
docket by the rail carriers.” However, 
as we have heretofore held the absence 
of protestants at a hearing does not 
relieve the Commission from making 
an investigation in order to approve 
or disapprove the proposal before it. 
(Re Harlem (1938) 26 P.U.R.(N.S.) 
323.) After making such investiga- 
tion and after carefully considering 
the evidence introduced at said hear- 
ing we are of the opinion that the ap- 
plication as modified should be ap- 
proved. 

An appropriate order will be en- 
tered. 





UNITED STATES DISTRICT COURT, M. D. PENNSYLVANIA 


John H. Stenger, Jr. 


Vv. 


Stenger Broadcasting Corporation et al. 


[No. 166.] 


(28 F. Supp. 407.) 


Courts, § 10 — Federal and state jurisdiction — Contract to assign radio license. 


1. The interpretation and enforcement of an executory contract for the 
assignment of a radio station license requires no direct application of the 
Federal Communications Act and a state court is the only proper form for 
a determination of the contractual rights thereunder in the absence of an 
allegation setting up some ground for Federal jurisdiction such as diversity 
of citizenship, p. 319. 
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UNITED STATES DISTRICT COURT 


Courts, § 9 — Federal jurisdiction — Injunction — State court proceedings. 
2. The statute prohibiting any Federal court from enjoining proceedings in 
any state court except as authorized in bankruptcy proceedings extends not 
only to orders of the Federal court directly restraining proceedings in the 
state courts, but also to all orders which necessarily have that effect, p. 319, 


Radio, § 2 — Jurisdiction — Violation of the Federal Communications Act. 


3. The Federal Communications Commission, rather than a court, is the 
proper forum before which to institute proceedings concerning alleged viola- 
tions of the Federal Communications Act, p. 320. 


Radio, § 2 — Jurisdiction — Violation of Federal Communications Act. 


4. Whether assignees under an executory contract for assignment of a 
radio station license were violating the Federal Communications Act by pro- 
curing issuance of a temporary injunction preserving the status quo pending 
the determination of rights under the contract, could be determined in the 
first instance by the Commission in proceedings to obtain consent to such 
assignment and, therefore, the Federal court would not interfere, p. 320. 


[July 31, 1939.] 


i pesos in suit for injunction to dismiss action and to dis- 

charge rule to show cause why preliminary injunction 

should not be granted; rule to show cause discharged, prelim- 
inary injunction refused, and action dismissed. 


¥ 


APPEARANCES: R. Lawrence assign his license to the defendants, 


Coughlin, of Wilkes-Barre, Pa., for 
plaintiff; Herman J. Goldberg, How- 
ard E. Kennedy, and Francis J. Mur- 
ray, all of Wilkes-Barre, Pa., for de- 
fendants. 


Jounson, D. J.: This is a motion 
by defendants to dismiss the action, 
and to discharge a rule to show cause 
why a preliminary injunction should 
not be granted. 

The following are the essential 
facts: John H. Stenger, Jr., the plain- 
tiff, holds a license from the Federal 
Communications Commission to oper- 
ate radio broadcasting station WBAX 
located at Wilkes-Barre, Pennsylvan- 
ia. 


The plaintiff has executed certain 
contracts whereby he has promised to 
30 P.U.R.(N.S.) 


subject to the approval of the Federal 
Communications Commission, and 
whereby he has agreed with defend- 
ants on certain arangements for the 
operation and control of the station, 
pending the approval of the Commis- 
sion. The parties to these contracts 
could not agree on their respective 
rights thereunder, and on April 19, 
1939, the Stenger Broadcasting Cor- 
poration and Glenn D. Gillett brought 
a bill in equity in the court of common 
pleas of Luzerne county, Pennsyl- 
vania, against John H. Stenger, Jr., 
alleging that he had violated his agree- 
ment, asking for a special injunction 
to preserve the status quo pending final 
determination of the bill, and for cer- 
tain other relief. On May 1, 1939, the 
Luzerne county court issued an order 
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STENGER v. STENGER BROADCASTING CORP. 


directing that the status quo be main- 
tained as it existed at the time of fil- 
ing the bill, and restraining John H. 
Stenger, Jr., from selling or encum- 
bering the title to his license pending 
the trial of the case. 

On May 10, 1939, John H. Stenger, 
Jr., filed a complaint in this court al- 
leging that as a result of the special 
injunction issued by the court of com- 
mon pleas of Luzerne county, the de- 
fendants are interfering with the con- 
trol and operation of Station WBAX 
in violation of § 310(b) of the Fed- 
eral Communications Act of 1934, 47 
USCA § 310(b), which provides that 
a radio station license shall not be 
transferred without the consent of the 
Communications Commission. The 
complaint also requests a mandatory 
injunction requiring the defendants to 
give plaintiff the entire business man- 
agement and control of Station 
WBAX. This would violate the stat- 
us quo as it existed at the time of the 
order of the Luzerne county court 
which directed that the “status quo” be 
maintained until final disposition of 
the case by that court. 

On May 12, 1939, a rule was grant- 
ed on the defendants to show cause 
why the prayer of the complaint should 
not be granted, and on the same day 
the defendants moved to dismiss the 
action for lack of jurisdiction, and 
to discharge the rule. This motion 
and rule were argued on May 15, 
1939, 

The defendants contend that the 
state court has exclusive jurisdiction 
of the matter, and that § 265 of the 
Judicial Code, 28 USCA § 379, pro- 
hibits this court from interfering. It 
is contended by the plaintiff, however, 
that this court has exclusive jurisdic- 
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tion because the interpretation and en- 
forcement of the Federal Communi- 
cations Act is involved. 

An examination of the record shows 
that there are two distinct aspects of 
this case: (1) The rights and obli- 
gations of the parties under the vari- 
ous contracts which they entered in- 
to; and (2) an alleged violation of 
the Communications Act. These mat- 
ters will be considered in this or- 
der. 

[1] The interpretation and enforce- 
ment of the contracts, which the par- 
ties entered into, requires no direct 
application of the Federal Communi- 
cations Act. The fact that the subject 
of these contracts is a radio station, 
which must be operated in accordance 
with the terms of the act, is merely 
incidental. No ground for Federal 
jurisdiction is alleged, and no Federal 
question is raised. This aspect of the 
case is simply a matter of interpreting 
and enforcing a contract, and this can 
be accomplished through the equity 
proceedings which are now pending in 
the court of common pleas of Luzerne 
county. In fact, in the absence of an 
allegation which sets up some ground 
for Federal jurisdiction, such as diver- 
sity of citizenship, the state court is 
the only proper forum for the de- 
termination of this aspect of the 
case. 

[2] Furthermore, the complaint, in 
effect, asks this court to issue an in- 
junction which would restrain the 
prosecution of the proceedings already 
commenced in the court of common 
pleas of Luzerne county. This is pro- 
hibited by § 265 of the Judicial Code, 
28 USCA § 379, which provides: 
“The writ of injunction shall not be 
granted by any court of the United 
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UNITED STATES 


States to stay proceedings in any 
court of a state, except in cases where 
such injunction may be authorized by 
any law relating to proceedings in 
bankruptcy.” 

The prohibition of this section ex- 
tends not only to orders of the Feder- 
al court which directly restrain pro- 
ceedings in the state courts, but also 
to all orders which necessarily have 
that effect. Amusement Syndicate 
Co. v. El Paso Land Improv. Co. 
(1918) 251 Fed. 345; Reisler v. For- 
syth (1937) 21 F. Supp. 610. 

[8, 4] The second aspect of the 
case is the alleged violation of § 310 
(b) of the Federal Communications 
Act, 47 USCA § 310(b). This sec- 
tion prohibits the transfer of a radio 
station license without the consent of 
the Federal Communications Commis- 
sion. Proceedings are now pending 
before the Commission to obtain its 


consent to the transfer in question. 
The Communications Act gives the 
Commission the sole authority to exe- 
cute and enforce its provisions, and 
gives the Commission ample powers 


to do so. Section 401(a), 47 USCA 


DISTRICT COURT 


§ 401(a), provides that “The distrig 
courts of the United States shall hay. 
jurisdiction, upon application of th 
Attorney General of the United States 
at the request of the Commission, al. 
leging a failure to comply with ora 
violation of any of the provisions of 
this act [chapter] by any person, to 
issue a writ or writs of mandamus 
commanding such person to comply 
with the provisions of this act [chap. 
ter].” 

Under this section, the Commission 
is the proper forum before which to 
institute proceedings concerning al- 
leged violations of the act. The pro- 
ceedings now pending before the Com- 
mission in this case appear to give the 
plaintiff an adequate opportunity to 
have this aspect of the case determined 
in the first instance by the Commis- 
sion, and therefore this court will not 
interfere. 

It is ordered that the rule hereto- 
fore granted to show cause why a pre- 
liminary injunction should not issue, 
be and hereby is discharged, a prelimi- 
nary injunction is refused, and the ac- 
tion is hereby dismissed. 
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Industrial Progress 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Cleveland Utility Starts 
$6,300,000 Construction 


C= Electric Illuminating Co. will 
begin immediately the construction of a 
new power plant at East 70th street and the 
Lake Front Road, according to Eben G. 
Crawford, president. 

The new plant will house a 60,000-kw. tur- 
bo-generator, which will increase the com- 
pany’s total generating capacity to 587,500 kw. 
The plant is scheduled to be completed and 
to go into operation early in 1941. The total 
cost of the plant is estimated at $6,300,000. 


Nineteen Chassis for Special 
Bodies in Ford V-8 Line 
D 


ESIGNED to meet the major requirements 

of the expanding special body field, 
nineteen chassis types are included in the 1940 
line of Ford V-8 trucks and commercial 
cars. 

They range in wheelbase from 101 inches 
to 194 inches and comprise the largest selec- 
tion for special body installations ever 
offered in the history of the company. 

All truck chassis provide standard cab-to- 
axle measurements and frame widths for 
mounting standardized bodies built by inde- 
pendent body manufacturers. 

New in the line are the regular and cab- 
over-engine chassis of 158-inch wheelbases. 
The former provide a cab-to-axle dimension 
of 84 inches and the latter a cab-to-axle di- 
mension of 117 inches. 

Three chassis types, chassis with cowl, 
chassis with windshield and chassis with cab, 
are available in each of the following: 134- 
inch and 158-inch regular wheelbases, 122- 
inch one-ton and 122-inch %-ton wheelbase 
and the 112-inch commercial car chassis. 

A chassis with cab type is available in the 
101-inch, 134-inch and 158-inch cab-over- 
engine wheelbases and a_ chassis-with-cowl 
type in the 194-inch wheelbase. 

The 112-inch and 122-inch wheelbase chassis 
are available with either the 85 or 60 horse- 
power engine and the larger trucks with either 
the 95 or 85 horsepower engines. 


Chas. McDonough Becomes 
New N.I.A.A. President 


HARLES McDonough, Advertising Mana- 

ger, Combustion Engineering Company, 
recently was elected president of the Na- 
tional Industrial Advertisers Association. 


Other new officers are: Richard P. Dodd 
William D. Murphy, Herbert V. Mercready, 
E. J. Goss, Terry Mitchell, H. S. Van Scoyoc, 
vice presidents; Ralph Louise Towne, secre. 
tary-treasurer. 


Georgia Power to Erect 
$4,000,000 Plant 


i & MEDIATE construction of a $4,000,000 elec. 
tric generating plant at Macon, which 
will be the second largest steam-operated 
generating station in Georgia, has been an- 
nounced by Georgia Power Company. 

The plant, which will have a capacity of 
60,000 h.p., will be capable of producing 
1,000,000 kw-hr., daily. The $4,000,000 plant 
will be the largest single construction project 
the company has undertaken since 1930, 


Appliance Sales Gain 


Ragas agpte early estimates of a 20 to 25 per 
cent increase in business, the over-all 
gain in major electrical appliance sales for 
the first eight months has been 34 per cent 
above the corresponding period of last year, 
Carl L. Peirce, Jr., president of the National 
Electrical Manufacturers Association, re- 
ported recently. 

The three classifications in the NEMA in- 
dex series are also showing gains exceeding 
estimates, Mr. Peirce reported. Motors an 
generators are up 23 per cent, industrial ma- 
terials 47 per cent and transmission and 
distribution equipment 23 per cent. 


G-E Announces New Control for 
Electric Heating Equipment 
NEW system for automatically regulating 


A the power input to electrically heated 
equipments, such as furnaces, boilers, super- 
heaters, and air heaters, has been announced 
by General Electric. Called the Reactrol sys- 
tem, this new means of control regulates pow- 
er input by varying the voltage impressed on 
the heating resistors in accordance with tem- 
perature or pressure requirements. It is par- 
ticularly suitable for continuous processes ant: 
in the treatment of materials that might be al- 
fected by slight changes in temperature. 

In its simplest form, the Reactrol system 
consists of a control panel, a temperature or 
pressure control instrument, and a saturable- 
core reactor. In operation, the pressure of 
temperature control instrument (which cot- 
tains a special potentiometer) feeds low-volt- 
age current into an amplifying tube on the 
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(<3, RIGHT IN YOUR OWN OFFICE 


Les 


ADVISORY SERVICE 
on FORMS and 
Fick up your phone—call the BUSINESS SYSTEMS 


Egry sales agent, or wire Dayton. 

Posthaste you’ll find an Egry Form Specialist in your own office to give 
you the benefit of Egry’s 47 years of service and the experience of Egry 
sales agents in solving form problems every day. Not one penny will it 
cost——nothing but your time! In return you'll receive genuinely helpful 
service—the kind of suggestions that have shown thousands of busi- 
nesses how to save money. No obligation. Send your name today. It’s 
aforward step to money saving through writing all forms 


the proved Egry economy-way. 


EGRY SPEED-FEED. For less than 2c per day for only 
one year, the Speed-Feed gives 

you a billing machine, doing the work of a several hun- 

dred dollar installation. Uses Egry Continuous Forms. 

Cuts out costly one-time carbons, loose forms and car- 

bons, and other wasteful methods. Automatically inter- 

leaves and removes carbons. Speeds up output 

per operator 50% and more. No change re- 

quired in typewriter construction and operation. 

Demonstrations arranged without cost. Get the 


facts at once! Address Dept. F-127. 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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control panel. This tube, in turn, regulates 
the flow of direct current to the saturable- 
core reactor which, acting like a valve, regu- 
lates the voltage applied and thus the amount 
of power going to the electric heating equip- 
ment. Thus, the Reactrol system provides ac- 
curate and rapid temperature or pressure con- 
trol with practically no overshooting. 


National Appliance Sales 
Drive Urged 


| Ne Whitehorne, editor of Electrical Con- 
tracting, told members of the National 
Electrical Manufacturers Association at their 
recent meeting in Chicago that a $770,000,000 
annual business increase was within their 
reach in five different fields and stressed the 
a of national promotion in achieving this 
goal. 

Rewiring of inadequately wired buildings he 
placed annually at $150,000,000; kitchen mod- 
ernization at $100,000,000; rural electrifica- 
tion at $200,000,000; highway safety lighting 
at $20,000,000, and industrial electrification at 
$300,000,000. 

Among the first of the groups to announce 
a specific cooperative advertising and promo- 
tional budget for 1940 were the range, refrig- 
erator, water heater, and roaster manufactur- 
ers who will expend $245,000 on promotion 
programs centered in the Modern Kitchen 
3ureau of New York City. 


Virginia Utility to Build 
New 15,000 kw. Plant 


bd mem Public Service Co. plans installa- 
tion of a new $2,000,000 steam generating 
station of 15,000-kw. capacity on a site ad- 
joining the present Alexandria generating 
plant. 

The new plant will provide additional power 
facilities for Northern Virginia as part of a 
comprehensive plan to increase power facilities 
throughout the territory. 


Chevrolet Sales Gaining 


bY dg Chevrolet’s production pace rising 
to meet an increasing demand for 1940 
models, dealers delivered at retail 49,639 units 
during the month of October, a gain of 39.9 
per cent over October, 1938, it was announced 
recently by W. E. Holler, general sales man- 
ager. 

Continuance of the upward trend visible 
throughout most of the 1939 model year was 
predicted by company officials as Chevrolet 
plants swing into full production. 


Wisconsin Utilities Planning 
Largest Expansion in 10 Years 


sat for the largest electric utility expan. 
sion and improvement program in 10 year; 
were revealed by a survey of executives attend. 
ing the convention of the electric section oj 
the Wisconsin Utilities Association. (p 
order are $8,000,000 worth of buildings and 
equipment, with an additional expenditure oj 
$9,000,000 proposed: in budgets still to be ap. 
proved. 

Among the larger projects are a $4,137,00) 
addition to one of the Milwaukee plants of the 
Milwaukee Electric Co.; $1,500,000 for im. 
provements to the same company’s West Allis 
properties; $2,000,000 for a 30,000 kilowatt 
generating unit at the Sheboygan plant of Wis. 
consin Power & Light Co. by the Northern 
States Power Co.; a new steam plant at La- 
Crosse to cost $1,500,000 and a new transmis- 
sion line by the same company from Meno- 
minee to Red Wing, Minn. 

Other utilities plan smaller construction 
projects including a number of moderate sized 
hydro-electric plants. 


Gas Consumers Increase 


Biygncrcarys who bought manufactured or 
natural gas were at a total of 17,206,900) 
on August 31, an increase of 372,200 from the 
total a year previously, Paul Ryan, chief stat- 
istician of the American Gas Association, re- 
ported recently. 

Revenues of gas companies aggregated $551,- 
321,500 for the first eight months of 1939, an 
increase of 5.5 per cent over the corresponding 
period of 1938. 

Revenues from domestic users gained 4.1 
per cent, while revenues from industry and 
commerce uses rose 8.6 per cent. 

Manufactured gas revenues totaled $245- 
117,100 for the first eight months, an increase 
of 2.4 per cent from a year ago. Revenues 
from commercial sales gained 1.9 per cent, 
while industrial revenues were 11.9 per cent 
more than for the corresponding period of 
1938. Revenues from domestic uses, such as 
cooking, water heating and refrigeration, were 
unchanged from a year ago. 

Revenues from natural gas for the first 
eight months aggregated $306,204,400, a gain 
of 81 per cent over a year ago. Revenues 
from industry increased 11.6 per cent, while 
revenues from domestic users rose 6.6 pet 
cent. 

During the eight months ended August 31, 
some 123,997,200,000 cubic feet of natural gas 
were used in generating electricity. 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 








FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, 0. 
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551,- 
- OOK OVER THIS GROUP of fine new “Eveready” on-the-job flash- 
at lights, specially designed to meet the special needs of oil men 
and and electricians. 
245, The new WATERPROOF Flashlights, 3354 and 3254, are completely 
a covered, switch-and-all, with a soft rubber sleeve. Unbreakable 
na lenses, chrome plated reflectors. Proof against hot wires, acids, 
1 of gasoline, oil, alcohol, greases and dirt. 
h as 


were The two and three cell general purpose Industrial Flashlights, 
first 3251 and 3351, have unbreakable lenses, hand-replaceable switches 
ow are cased in semi-hard rubber. Safe with “hot stuff.” Unaffected by 
hile water, oil, gasoline, alcohol, acids or dropping impact. No. 3258, 
. the new Flexible Extension Flashlight, answers the demand for a 
3, safe light for inspecting moving machinery, railway journal boxes, 


“ drums, barrels, sounding pipes. 


NATIONAL CARBON COMPANY, INC. 
General Offices: New York, N. Y.; Branches: Chicago, San Francisco 


Unit of Union Carbide [Iq and Carbon Corporation 
The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS @ TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 














@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 
Companies @ Banks @ Brokers @ Investment Counselors @ Trust and In- 
surance Companies ® Public Service Commissions @ Investors @ Or any one 


interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e oe 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 

If * datecanay’ MAILING is desired add 25c for special 3-ply mailing 
tube. 











QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


* 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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TOMORROW'S TREND TODAY 


Costs go down 
...When you install 





DISTRIBUTION TRANSFORMERS 


POWER TYPE FEATURES 


Pennsylvania uses CIRCULAR coils in ALL distribution transformers, the same 
type as offered in power transformers. Such coils are balanced radially and axially 
to resist short-circuit stresses . . . thus promoting longer life! 


SAFE PLIABLE INSULATION 


Being of the open type, these circular coils are treated in VARNISH, instead of 
compound. Treating temperature is limited to 105°C, . . . thus keeping insulation 
safe and pliable. 


CONVENIENT BUSHING ATTACHMENT 


Pennsylvania’s stud-type bushings are bolted from exterior, eliminating necessity 
for handling tools inside tank . . . thus providing ease of maintenance. 


OVERLOADS WITH SAFETY 


4 Pennsylvania’s open type coil construction results in low temperature gradient be- 
tween copper and oil, . . . thus permitting higher overloads with safety! 
NEW STURDY TANK CONSTRUCTION 
Pennsylvania recently introduced a round tank with curled top and locked 
seam-weld bottom, thus providing ideal bearing for gasket and a triple 
thickness of metal at bottom where tank is subject to greatest abuse. 
2 


TRANSFORMER COMPANY 


1701 ISLAND AVE 
N.S., PITTSBURGH, PA, 
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Exide-Chloride Batteries Are 
“Tops” With Leading Utilities 


IFTY years ago few men—even the progres 

sive engineers who used them at that time~ 

could have foreseen the important part that the 
storage battery would eventually play in th 
utility field. 


But because Exide-Chlorides served utility com. 
panies dependably in those days and have con. 
tinued to serve them faithfully ever since, these 
batteries have become the outstanding choice to. 
day of leading utilities everywhere. 


Write for Bulletin 204 describing this battery and 
its remarkable construction. 


THE ELECTRIC STORAGE BATTERY CO., Philadelphia 


The World’s Leading Manufacturers of Storage Batteries for Every Purpose 


Exide Batteries of Canada, Limited, Toronto 








COMBINED METERS SANGAMO TYPE HV METER 


AND TIME-SWITCHES 


The Type HV instruments combine o 
standard singlephase HF watthour 
meter with a synchronous motor time- 
switch—in various switching arrange- 
ments—supplied with or without two 
rate register. Low cost installation and 
TYPE HV-11-S-2 minimum space requirements make 
them desirable for metering and con- 


TYPE HV-11-A 


trolling off-peak loads. 


Modern Meters for Modern Coad 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








ember 7, 1939 Public Utilities Fortnightly 43 


RESCENT 


SULATED WIRE AND CABLE 
Used (are Building 


in = ~~ Construction 





CONTROL CABLE 
DROP CABLE 


LEAD COVERED 
CABLE 


MAGNET WIRE 
PARKWAY CABLE 


RUBBER COVERED 
POWER CABLE 


SERVICE ENTRANCE 
CABLE 


Look to past performance in building for SIGNAL CABLE 


the future! At Crescent, sole emphasis VARNISHED 
. ‘ CAMBRIC 
has always been placed on producing wire CABLE 


and cable for electrical use alone. When WEATHERPROOF 
you specify CRESCENT WIRE you can WIRE 
be sure of low cost installation coupled 


with maximum life and dependability. All types of Building 
Wire and all kinds of 
Special Cables to meet 
A.S.T.M., A.RA. LP. 
C.E.A., N.E.M.A., and 

Railroad, Govern- 
ment and Utility Com- 
panies’ Specifications. 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
‘tii tee United States Circuit Courts wien 
of Appeals 


COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions 5 04 
State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
latory Commissions 


SURVEY OF 


THE LAW A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 
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x * PRODEETS 


THE SUPERIOR SWITCHBOARD & DEVICES CO. 
CANTON , OHIO 


* Maule ACMUHG * 


c 


IETER ¢ RELAY TEST SWITCHES METER TEST BLOCKS ¢ TABLES 
METER € TRANSFORMER ENCLOSURES 


WALL 


BRAZED STEEL DOUBLE: 
JACKETED COMPOUND KETTLE 








WALY 


A double-jacketed compound kettle for melting 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out- 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


ie nk cae P. WALL MFG. SUPPLY CO. 
ing Double Jacket all PITTSBURGH, PA. 


over 
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Rate Changes? 








THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 
Boston Chicago Detrolt Montreal 
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UTILITY REGULATION 


Proceedings of 1939 
Convention 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Comprising 56 State, Federal, and Territorial Regulatory Commissions 


$6.00 


Round-table Discussions and Reports including the following topics: 


Telephone Regulation—Depreciation—Original Cost Requirements of New 
Accounting Classifications — Public Utility Finance — Competitive 
Bidding—New Problems in the Regulation of Motor Carriers— 
Proposed Uniform Rules for Construction and Filing of 
Rates—Valuation—Training of Personnel for Public 
Utility Regulation—These and Others. 


OTHER 1939 PUBLICATIONS OF THE NATIONAL ASSOCIATION NOW AVAILABLE 
UPON ORDER: 


Report: Of sCORUTItee ON AIEDPECIAION ~«xie.;0.4:0 0.614, 6/arsihse'4-p') 5:4. 9:6. os aPeble'sietdle biai6 grote nee $1.50 
Glossary of: tinportant electric ate “Terns “..s ccc ds ok sok vs bones oulbivins cccekgmlatewel J 
(Slossaiy Ol mp OTlAant ras Teale “LODEES «6:5 5 5:svispicisietniccig stenclnae tole bo be samenes 50 
Report of Committee on Statistics and Accoun‘s, Including Memorandum 

on Disposition of Acquisition Adjustment Accounts 
Interpretations of Uniform System of Accounts, Electric Utilities, E-2 ................ 5 
Interpretations of Uniform System of Accounts, Gas Utilities, G-1 : 
Interpretations of Uniform System of Accounts, Gas Utilities, G-2 ........... cc ueee eee ; 
Interpretations of Uniform System of Accounts, Water Utilities, W-1 6 
Interpretations of Uniform System of Accounts, Water Utilities, W-2 .............0008- : 
Rules Governing Preservation of Records of Gas Utilities ............. cece ee eee ee ees ; 
Rules Governing Preservation of Records of Water Utilities ...........0ccccececeeeees OD 
Revised Annual Report form, Gas and Electric Utilities, Coordinated with 

new Uniform Systems of Accounts 
Revised Annual Report Form, Water Utilities, Coordinated with new Uniform 

System of Accounts 
Revised Consolidated Annual Report Form for Gas, Electric and Water Utilities, 

Coordinated with new Accounting Systems 

(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS 


7413 NEW POST OFFICE BLDG. WASHINGTON, D. ©. 
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Gives You the Right Truck for each job 


e THE TRUCK OF VALUE + 


indardization on GMCs Most Complete Line in the Industry! 
AN SAVE YOU MONEY Chassis, Panels, Pickups, Stakes, Suburbans 


IMC trucks give you the most Chassis, Panels, Pickups, Stakes 

able power, best perfor. ‘m- |1—1%-ton| Chassis, Panels, Pickups, Stakes, Cab-Over-Engine 
nce, longest fuel mileage. |,y,—2410n| Chassis, Panels, Pickups, Stakes, Cab-Over-Engine _ 
but there’s another big reason |—~—— en an wae 
shy fleet owners are finding it 
nofitable to standardize on 


PMCs for every hauling job. 
bervice and maintenance oper- 4-ton Gasoline, Conventional or Cab-Over-Engine 


2-ton | Conventional and Cab-Over-Engine Models 
2%-ton | Conventional and Cab-Over-Engine Models 


3%-ton | Gasoline and Diesel, Conventional or Cab-Over-Engine 


tions are greatly simplified 5-ton | Gasoline and Diesel, Conventional or Cab-Over-Engine 
hen all trucks in your fleet are 6ton | Gasoline and Diesel, Conventional or Cab-Over-Engine 


Cs, Parts inventories can be Gasoline and Diesel, Conventional or Cab-Over-Engine 


educed. - Benson Dnasmimcc wheesteis nae Meenas rseteiat Gel altel ace ie eal 
1 ee bi tt Gasoline and Diesel, Conventional or Cab-Over-Engine 


t truck expense to the bone. Super-Duty Trucks up to 15-tons Capacity 


Our own YMAC Time Payment Plan assures you of lowest available rates 


= GMC TRUCKS ™:: 


4 This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Public Utilities Fortnightly 





LIC. 


RAULIC 





With their pressure lubrication features, Nord- 
strom Lubricated Plug Valves provide for 
hydraulically jacking the plug free in the 
event of its sticking. They also provide easy 
operation under high line pressure by lubri- 
cating the rubbing surfaces. Leakage is pre- 
vented by the introduction of a plastic, viscous 
seal of lubricant between the plug and its 
seat. Because the plug is never separated from 
its seat without the space being automatically 
filled with lubricant, it is impossible for any 
foreign matter to enter. This feature protects 
the valve from corrosive and erosive action 
of the line contents. 


Ask for Catalog 


PATENTED 
“Seald port” 
Lubrication 


ADVANTAGES 


|. Quarter-turn. Opens or closes valve. Quick. 
est to operate. 


2. Simplest design. Fewest parts. Nothing to clog, 


3. "Sealdport" lubrication. Provides proper lift. 
ing of plug by positive pressure and maintains 
unbroken seal surrounding the ports. 


4. Streamlined flow. Minimum resistance to line 
flow. 


5. Full-floating plug. Always easy to turn. Non- 
freezing. 


6. Lapped plugs. Lapped into the bodies by 
exclusive patented methods, assuring precision 
fits. 


7. No exposed seat. Plug rides on pressure 
lubricant seat from which it is never separated. 


8. Non-sticking. Powerful hydraulic action per- 
forms triple function; lifts plug to turn easily; 
lubricates; and seals valve. 


9. Pressure-checked. Impossible for line fluid 
or lubricant to be blown out through lubricant 
ducts when lubricant screw is removed. 


10. Check valves. Two or more ball checks in 
shank are positive means of preventing leakage 
regardless of pressure. 


11. Special lubricants. Special compounds to 
meet specific needs. 


12. Factory-tested. Every Nordstrom receives 
drastic factory tests to assure sustained service 


in the field. 


MERCO NORDSTROM VALVE CO. 


CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE MITE 


Branches: 


Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Dés Moines, Tulsa, Houston, Los Angeles, see 
‘anadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, Engla' 


s EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO Regulators * Pittsburgh Meters 


G 
PRO f |] Al N Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants 


® Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings ¢ Stupakoff Bottom HoleGa 
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Whether You Buy A Tankful Of Gasolene 
Or A Carload Of Oil— You Can Be Sure Of 
The Quality Of CITIES SERVICE PRODUCTS 


THE QUALITY of Cities Service gasolenes and oils is guarded every step 
of the way from the oil well to you. For Cities Service Oil Company is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation .. . production, transportation and refining. The 
finished products, backed by years of refining experience, reach you 
through 16,000 reliable outlets. The Cities Service emblem is your 
guarantee of dependable products and efficient, courteous service. 








Installed in the plant of 


Central Illinois Light Company, Peoria, III. 
| (Commonwealth & Southern Property) 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK 
ST. Louis 


PITTSBURGH BUFFALO CLEVELAND 
CINCINNATI CHICAGO ST. PAUL KANSAS CITY 


LOS ANGELES ATLANTA 
COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACE 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTING 





DETROIT TACOMA 
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More Income js to the point, gives the 
salesman @ whole battery of facts in the 
briefest possible form, shows him how to 
pring those facts to bear in order to overt- 


come every type © 
are some of the subjects treated: 


picture of your prospects, who they re and 
where they are; of their motives, 
Why they puy and W 

of their minds, what they kno’ 

know about gas ranges; Picture of gas range 
selling, How to improve your selling scores 
What chance have you to make 

this year? And now let’s take 2 look at the 
average kitchen; How women can save money 
with oven-heat-control; Facts on baking; 








into bigget sales. 


what sales executives are saying 
“Hearty commendation!” _.. “Treasure chest of concise factual 
information!” Ke.’ “Bpxcellent!” = e 
“Covering complete sales picture!” ae 

eagerly, enthusiastically!” ise “Should incre 
materially!” was “Compliments for achievement!” eee 
bution to the building of the industry!” 


oss 


is doing for the domestic gas 


to step up your commercial sales. 








This 
page is rese 
rved unde: 
r the MSA PLAN (Manufact 
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t) 





FOR COMMERCIAL APPLIANCES Hidden Losses 
is doing job comparable tothat which More Income 
range- Send for & free 


copy and you'll see how effectively YOU can use it 
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Marshalling the facts— 


Interpreting issues 


and trends— 


Here is a new book that will help the buswness man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers its 
economic signtficance. 


Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public. 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 


571 pages, 6 x 9, $4.00 





Giaster Saati This book does the job of research for the man who wai 
apter teadings a full, detailed picture of the regulation situation. It is 
. Regulation before the Estab- correlation and analysis of facts from laws, records, co 

lishment of State Commissions decisions, the literature, and other sources that have a bez 


. State Versus Local Regulation ° i 01 
‘Regulation by State Com- ing on the case. It represents the complete, po ae S 
missions —the history, the extent, the significance, the trend, of pu 
ee of Accounting and utility regulation in the United States. 
eporting 
Rate Regulation 
ee Valuation of Public Util- You will appreciate the pertinently critical discussion of : 
Fair Return —the emergence of regulation and its development through the sta 
Depreciation commissions pattern 
Regulation of Service —the problems of state versus local regulation 
oe of Security Issues —the issues involved in regulation of accounting and reporting, rate 
egulation of Holding Com- and valuation for rate-making, rate of return, depreciation, servic 
The Federal Government and ee ree 
” the Public Utilities an —the expanding role of the Federal Government in utility control, and 
. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation i —Governmental experiences in undertaking power projects and pro 
. Federal Regulation of Inter- moting rural electrification 
ABS gggmaia in Gas and —their significance as instances of national economic planning 
. National Rei Policy and the —the issues of governmental versus private ownership 
Federal Power Commission 
. Federal Power Projects 
. Rural Electrification Order from 
. Federal Regrlation of Com- f 


Y ~~ PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D. 


- 
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...and, as a result... 


IMPORTANT SAVINGS 


IN YOUR ELECTRICAL 
DISTRIBUTION COSTS 


F the many products specifically designed by Johns- 
Manville to lower cost and increase efficiency of 
electrical distribution, Transite Conduit is a striking 
example of how well this purpose has been accomplished. 
Made of two imperishable materials—asbestos and 
cement, Transite Conduit is strong, permanent, corrosion- 
resistant, fire- and weather-proof. 
UNDERGROUND, Transite’s strength permits installation with- 
out an envelope. “‘Concreting-in” costs are eliminated—installa- 
tion savings large. And Transite’s high resistance to corrosion 
assures virtual freedom from maintenance. 
ABOVE GROUND— in any exposed location—Transite Conduit 
is weatherproof. Incombustible, it is unharmed by smoke or 
corrosive fumes. Hence, it offers the economy of permanent 
efficiency, at negligible upkeep, throughout its years of service. 
Utility executives concerned with lowering electrical 
distribution costs ... and keeping them low ... will 
find it profitable to get all the facts on the many ad- 
vantages of this modern conduit. For details, address 
Johns-Manville, 22 E. 40th St., N. Y. C. 


ences enna SAN SRE on RY 
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PROFESSIONAL DIRECTORY 


*. These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « « « « « 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS e VALUATIONS e« REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE + NEW YORK + WASHINGTON ~- And Other Principal Cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








oeson FOLD, Bacon « Davis, anc. sare case 


CONSTRUCTION 


OPERATING COSTS Engineers 


VALUATIONS AND REPORTS 
CHICAGO PHILADELPHIA NEW YORK LOS ANGELES WASHINGTON 


INTANGIBLES 











LIVINGSTON, McBOWELL & CO. 


ili 
Usiliey CERTIFIED PUBLIC ACCOUNTANTS 
Consultants Migebors 
AMERICAN INSTITUTE OF ACCOUNTANTS 
PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA, 
D. M. LIVINGSTON, C. P. A. ( PA.) 
FORMER MEMBER: C. WHITFORD MCDOWELL, C, P. A. (PA.) (MD.) 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 











J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 


New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 





























Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY (concluded) 





quip d 
ae SANDERSON & PORTER 
« ENGINEERS 

VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


SAN FRANCISCO 





CHICAGO NEW YORK 











BLACK & VEATCH JACKSON & MORELAND 
ENGINEERS 


CONSULTING ENGINEERS 
investigations and _ re- PUBLIC UTILITIES—INDUSTRIALS 
i RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 
NEW YORK 


Appraisals, 
ports, design and supervision of con- 


, 
struction of Public Utility Properties 
KANSAS CITY, MO. BOSTON 














4706 BROADWAY 











EARL L. CARTER JENSEN, BOWEN & FARRELL 
Consulting Engineer Engineers 
MPENNSYLVANIA, WEST VIRGINYA, KENTUCKY Ann Arbor, Michigan 
PUBLIC UTILITY Appraisals - Investigations - Reperts 
VALUATIONS AND REPORTS rate Pe. gone gy fixed capital 
reclassification, : original cost, security issues. 


814 Electric Building Indianapolis, Ind. 























SLOAN & COOK 


CHENEY AND FOSTER 
CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 


Engineers and Utility Consultants 





NEW YORK 








61 BROADWAY 














Francis S. HABERLY J. W. WOPAT 
ENGINEER : Consulting Engineer 
Construction Supervision 


Appraisals—Property Accounting Reports c 
A ls—F ‘al 
—Cost Trends Rate. Investigations 


122 SOUTH MICHIGAN AVENUE, CHICAGO Fort Wayne, Indiana 





1510 Lincoln Bank Tower 




















Public Utilities Fortnightly 


December 7, 1g 





INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


Aluminum Company of America .... 
American Appraisal Company .. 
American Gas Association 


B 


Babeock & Wilcox Company, The 
Barber Gas Burner Company, The 
Black & Veatch, Consulting Engineers 
Burroughs Adding Machine Company 





Cc 


*Carpenter Manufacturing Company 
Carter, Earl L, Consulting Engineer 
Cheney and Foster, Engineers 
Chevrolet Motor Division of General 
Sales Corp. é 
Chicago Wheel & Mfg. Co. 
Cities Service Petroleum Products 
Cleveland Trencher Company, The 
*Collier, Barron G., Inc. 
Combustion Engineering Company, Inc. 
*Corcoran-Brown Lamp Division * 
Crescent Insulated Wire & Cable Co., Ine, ........ 
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Davey Tree Expert Company 

Day & Zimmermann, Inc., Engineers 
*Dillon, W. C. & Co., Ine. 
*Dodge Division of Chrysler Corp. 





E 


tgry Register Company, The 
Electric Storage Battery Company 
Electrical Testing Laboratories 
Elliott Company 
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Fletcher Manufacturing Company 
Ford, Bacon & Davis, Inc., Engineers 
*Ford Motor Company 





G 


General Electric Company Outside Back Cover 
General Motors Truck & Coach Division 49 
Grinnell Company, Inc. 





H 


Haberly, Francis S., Engineer 
Hoosier Engineering Company 


I 


International Business Machine Corporation .... 
International Harvester Company, Inc. ................ 22 


*Fortnightly advertisers not in this issue. 
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Jackson & Moreland, Engineers 
Jensen, Brown & Farrell, Engineers 
Johns-Manville Corporation 
Jones & Laughlin Steel Corp. ..... 

K 


Kerite Insulated Wire & Cable Company, Inc,, 





Kinnear Manufacturing Company, The 


L 


Lincoln National Life ae Company, The 2 
Livingston, McDowell & C 
*Lumbermens Mutual Gesumbay Co, . 


M 


Manning, J. H. & Company ........................ 
Martens & Stormoen 
Merco Nordstrom Valve Company 





N 


National Association of Railroad & Utilities 
Commissioners : 

National Carbon Company, Inc. 

Nation's Business 

Neptune Meter Company 

Newport News Shipbuilding & Dry Dock Com- 
pany 














i 


Pennsylvania Transformer Company 
Pittsburgh Equitable Meter Company . 


R 


Railway & Industrial Engineering Company ... 
Recording & Statistical Corp. ..............-.---.-« 4 
Remington Rand, Inc. 

Inside Back ee 





Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Thermostat Company ... 
Royal Typewriter Company, Inc. ....... 





S 


Sanderson & Porter, Engineers ............-...------ ik 
Sangamo Electric C 
Silex Company, The Inside Front Cov 
Sloan & Cook, Consulting Engineers 
Superior Switchboard & Devices Co., The 
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Vulean Soot Blower Corp. 





Ww 


Wall, P., Mfg. Supply Co. ... 
Weston, Byron, Company 
Wopat, J. W., Consulting Engineer .. 
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Three Brand New 
RiLFZsib Ratchet Dies 


No. OOR, OR and 11R 


Thread small pipe with 


yy” to 1”. 
Users’ 
net price 
14.7 


GET valuable new speed and strength in these new 
AID ratchet threaders for pipe from 4%” to 1144”. Pow- 
l design of all-steel malleable-alloy. Die heads snap out 
y for changing, snap into ratchet ring from either side, 
fall out. Separate sets of semi-high-speed tool steel 
er dies, accurately cut, long wearing, easily removed for 
nding. Dies reverse for threading pipe close to walls, 
pecial dies needed. Patented carriers with all complete No. OR and 11R heade snap 
no extra charge. “See 
@. OR, %” to 1”. gayi No. 11R, %" to 1%”. 
sere 890 saat ? Users eo saa To enable your men to do easier 
perfect threading under all condi- 
tions, buy pmimpips at Your Supply 


Seren a = House 


The Ridge Tool Co. @ Elyria, Ohio 


* RRIGZAIw PIPE TOOLS - 


MILLIONS IN USE ALL OVER THE WORLD 
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WHEN PROGRESS IS CHECKMATED 


HERE'S this interesting sidelight to the 

story of the'development of the incandes- 
cent lamp. Engineers had worked and sweated 
—until it seemed that only minor improve- 
ments, altérations, or adjustments were pos- 
sible. Then, out of the laboratory, came major 
advances. Among them was the development 
of the drawn-tungsten filament by’ General 
Electric’ss William D. Coolidge. This new 
filament made possible the finest lamp that 
had ever been built and, almost overnight, 


opened an entirely. new field for progress. 


In the same way, after another period of minor 


Ae. 1a the development of. the :gas- 


filled lamp by Irving Langmuir was another 
long stride ahead, and it uncovered new.and 
undeveloped: fields. The ‘story of the .in- 
candesceftt lamp is a story of ‘checkmated 


: 


progress—followed by important advance 
ments, made possible only by research. 


Isn’t there at least one time in the history 

every product when perfecting, altering, an( 
adjusting have been. exhausted of benefits 
A time when a new way,-a new material, 0 
even an entirely new product must be found 
That is the time when on/y research can moves 
ahead! And doesn’t progress of this kind dof 
more toward creating lower prices and ‘bette 
quality in one step than a long accumulation0 


minor changes? 


Yes, research is vital to progress. It uncove 
fresh starting points from which we move 
better things. It is this important work tha 
you stimulate by your purchases from Gene 
Electric. F 


GENERAL @ ELECTRIC 





